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ABSTRACT 
 
Drug and alcohol abuse in the workplace is a worldwide problem as it impacts on the company 
efficiency and cost effectiveness. Companies have prioritized the need to find ways of managing 
and reducing intoxication in the workplace. In South Africa such processes have to occur within 
the confines of a constitutional right of fair labour practices and other prescriptive labour 
legislation. An employee has a constitutional obligation to give faithful and diligent service to the 
employer. Intoxication contradicts this obligation and may pose a security risk in the workplace. 
It will be incumbent of an employer to prove that the employee was drunk at the relevant time or 
was affected by liquor or narcotic substance. Suspicion regarding abuse of alcohol and drugs 
without proper evidence to support such claims will not satisfy the substantive fairness 
requirements. 
 
When it comes to proving that the employee is indeed under the influence of alcohol and drugs 
in the workplace, many questions arise. Is it necessary for the employer always to conduct a 
breathalyzer test or even a blood or urine test? Is it sufficient for the employer to lead other 
evidence like smelled of alcohol, unsteadiness on his feet and slurred speech? The author will 
attempt to answer these questions.  
 
An employee who consumes alcohol or drugs in the workplace can either be disciplined for 
misconduct or incapacity. The dividing line between misconduct and incapacity is not always 
clear. The author suggests various ways of dealing with alcohol and drug-related misconduct 
and incapacity depending on the facts of each case. Disciplinary sanctions should, as far as 
possible, be designed to discourage repeated alcohol and drug abuse. Different standards of 
conduct may be expected of different employees given the nature of their work and the degree 
of their responsibility. Fair discipline requires a fair procedure, fair disciplinary rules and a fair 
graduated system of punishment. Termination for incapacity occurs if the employee no longer 
has the capacity work (on account of his alcohol and drug dependence). Termination for 
misconduct occurs if the employee consistently acts as though he is not bound by the rules of 
conduct within the employer‟s establishment on account of his repeated alcohol or drug abuse.  
 
Discipline should be progressive in nature, intended to remedy rather than merely punish 
wrongful behaviour. Case law suggests that employers treat alcohol and drug dependence, the 
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same as other illnesses, with sympathy, understanding and compassion. The author suggests 
that alcohol and drug abuse in the workplace must be dealt with on a case to case basis. 
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CHAPTER 1 
INTRODUCTION 
 
Alcohol and drug abuse is one of the most serious, widespread and intractable problems in the 
workplace. Both have serious consequences in the workplace on health, safety, staff 
relationships and productivity. It does not only affect the cost effectiveness of the business, but 
it can also disrupt its operations. Alcohol and drugs probably lead to more problems in the 
workplace than most other vices, and also add as much to absenteeism as any illness. Both are 
profoundly destructive of human dignity; both are anathema to safe and productive work; and 
both contribute to a number of job-related problems.1 Poor productivity and performance, 
absenteeism and a failure to meet deadlines are some of the ramifications for employers. The 
abuse of alcohol and drugs impairs judgment, dulls reflexes, and contributes to reduced 
performance, accidents and injuries.2 Given the seriousness of its effects, most employers 
demand a zero-tolerance policy on alcohol and drug consumption during working hours.  
 
From an employer‟s perspective they have to operate their business in the most efficient way 
possible and any hampering in this regard is seen as counterproductive. On the other hand 
employees have constitutional rights which an employer must adhere to, thus leading to 
constant contestation and compromise between the operational needs of the employer and the 
rights of the employee. Section 23 (1) of the Constitution of South Africa guarantees the right of 
every employee to fair labour practices.3 Intoxication at work without justification constitutes a 
breach of contractual obligation by an employee. If an employee is suspected of intoxication, 
legally fair procedures that may include medical tests and disciplinary inquiries must prove it.  
 
The Code of Good Practice: Dismissal4 advises employers that, in cases where employees are 
incapacitated by alcohol or drug abuse, counseling or rehabilitation, rather than disciplinary 
action, may be the appropriate way to go. The importance of continually providing services has 
become an integral part of the global economy as cost cutting and global competitiveness is in 
the order of the day. Many workplaces do have disciplinary codes and policies prohibiting 
alcohol abuse in the workplace. The objective of the policy should be to promote and ensure 
                                                          
1
 The Arbitration Journal, December 1989, Vol.44, No.4 
2
 The American Journal of Addiction, 16:427, 2007 
3
 Act 108 of 1996 (Hereinafter as the Constitution) 
4
 Schedule 8 of the Labour Relations Act 66 of 1995 (Hereinafter referred to as the LRA) 
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employee wellness and to provide and maintain a safe working environment. Two very 
important considerations must be taken into account when employers applied sanctions for 
being under the influence of alcohol and drugs during working hours. First, if the employee is 
under the influence of these substances, is he or she in a position to work?. Secondly, the 
employee may endanger the lives, health and safety of other employees or even members of 
the public.5  
 
Workplace policies are designed to discourage or prevent the use or abuse of alcohol or drugs 
during working hours. Policies generally assume one or a combination of four forms: an 
absolute prohibition on the possession of alcohol and drugs in the workplace; a prohibition on 
being under the influence during working hours; a prohibition on being under the influence to the 
extent that work performance is impaired; a rule precluding the alcohol content of employee‟s 
bloodstream from exceeding a certain level.6  
 
Breaches of some rule are more difficult to prove than breaches of others. In HLCAWUSA & 
another v Fedics Group (Pty) Ltd t/a Fedics Food Services7 the court responded as follows to 
the employer‟s argument that the consumption of dagga was a criminal offence and that the 
dismissal ought to be upheld on that basis: 
„It does not …necessarily follow, in every case that what the state may view as disfavour 
should necessarily be regarded with the same degree of gravity by an employer when it 
manifests itself as an industrial misdemeanor.‟  
Although the Commission of Conciliation Mediation and Arbitration (CCMA) have followed this 
view, there is no reason why drug-induced intoxication should not be treated in the same 
manner as alcohol-induced intoxication. If there is a clear rule against the use of drugs during 
working hours, and the employee breaks the rule, the gravity of the breach must be assessed 
according to such factors as the employee‟s history of drug use, prior counseling, the 
circumstances in which the offence was committed, the nature of the employee‟s work, and 
other relevant considerations.8 In Tanker Services (Pty) Ltd v Magudulela9 the court held: „The 
difficulty of proving the charge against the respondent is that intoxication is a matter of degree‟. 
If the employee is under the influence of alcohol the the employee is in breach of the statutory 
obligation to the employer. The statutory obligation to the employer is to: 
                                                          
5
 Legal Services News, 12/04/2005 
6
 Grogan Dismissal, Discrimination and Unfair Labour Practices (2008) 302 
7
 (1993) 3 LCD 303 (IC) 
8
 Grogan Dismissal, Discrimination and Unfair Labour Practices 302 
9
 (1997) 12 BLLR 1552 (LAC) at 1553 G-H (Hereinafter referred to as  Tanker Services) 
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Carry out any lawful order given to him [eg. to cease work and to leave the workplace] 
and [he] shall obey the health and safety rules and procedures laid down by his 
employer or by anyone authorized thereto by his employer…10 
In this case it was held by the court that irrespective of the amount of alcohol the employee has 
consumed and of its outward effects, employees performing inherent dangerous operations like 
driving massive articulated trucks filled with inflammable material are far more culpable than 
employees who perform routine jobs, like sweeping or reaping crops. Yet the complexity of an 
employee‟s work cannot in itself prove that he or she is „under the influence‟. 
 
In order for employers to be able to deal with alcohol and drug abuse effectively, concepts like 
„intoxication‟, „alcoholism‟, „drunkenness‟, and „being under the influence‟, needs to be 
understood clearly. When employers use these concepts in their alcohol and drug policies, they 
must be able to explain it to the employees. Intoxication is the acute effects of excessive 
amounts of alcohol or other drugs in the body.11 It involves an impairment of the employee‟s 
faculties, a discernable effect upon his behavior beyond the limits of sobriety, not merely the 
smell of alcohol on his breath.12 Alcoholism is a chronic illness and behavior disorder, 
characterized by the repeated drinking of alcoholic beverages to an extend that exceeds 
customary dietary use and/or ordinary compliance with the social drinking customs of the 
community and/or which interferes with the drinker‟s physical or emotional health, interpersonal 
relations or economic functioning (ie job performance).13 Drunkenness is the excessive 
consumption of alcohol and other intoxicating substances where the employee‟s drunken state 
constitutes a danger to fellow workers or the employer‟s property.14 Our Courts consider „being 
under the influence of alcohol‟ to mean that the employee is unable to perform the tasks 
entrusted to him/her with the same skill as a sober person. The common law position regarding 
the employment relationship is that the employee has a legal obligation to perform work as 
required under the contract of employment. These obligations are the following: „a duty of 
obedience to the employer‟s lawful instructions, a duty of care and a duty of reasonable 
efficiency or competence‟. 15 If the employee does not perform work as required he is in breach 
of that contract and the employer may act against him on account of that breach. 
                                                          
10
 Section 14(c ) Occupational Health and Safety Act 85 of 1993 (Hereinafter referred to as OHSA)  
11
 McCann, Harker, Burnhams, Albertyn and Bhoola Alcohol, Drugs and Employment (2011) 309 
12
 Albertyn and McCann Alcohol, Employment and Fair Labour Practice (1993) 97 (Hereinafter referred to as Albertyn 
and McCann) 
13
 Albertyn and McCann 97 
14
 Grogan Riekert‟s Basic Employment Law (1993) 48 
15
 Rycroft, A & Jordaan, BA Guide to South African Labour Law (Juta 1992) 34 
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The study focuses on the centrality of the above concepts when an employer has to charge an 
employee for alcohol and drug abuse in the workplace. A related question is centered whether 
the current form of testing for alcohol and drug abuse is sufficient to determine whether or not 
someone is under the influence. When case law is considered there seems to be diverging 
views in this regard. The issue of regarding the difference between testing positive for the 
presence of alcohol and being under the influence of alcohol will also be considered. In dealing 
with the testing mechanism the arbitrator in the arbitration award of Price Club v Commercial 
Catering and Allied Workers of SA16 held that breathalyzers may be used, but witnesses for the 
employee and employer must be present. In Crane Carriers (Pty) Ltd and K.Govender17 the 
arbitrator concluded that the result of the breathalyzer test would not be sufficient to determine 
whether the employee was under the influence at that time. This is indicative that the question 
whether alcohol or drug abuse is regarded as misconduct or incapacity will be investigated. 
 
Most cases rely on the common law test: was the employee drunk and did his drunkenness 
impair his ability to do, or his suitability for his job? An employer is also entitled to establish a 
rule against alcohol and drug use and treat a breach of the rule as an act of misconduct. Case 
law underscores the importance of the Employer's Policy on Alcohol and Drug Consumption on 
or off the workplace. However, when section 10 of the Code of Good Practice: Dismissal is 
considered it suggests that alcoholism and drug abuse is a form of incapacity and that 
counseling and rehabilitation may be appropriate steps for the employer to consider. It is thus of 
utmost importance that an employer correctly identifies whether the situation faced with relates 
to misconduct or incapacity. 
 
Another question is whether there can be different standards relating to the use of alcohol for 
different jobs. In HOTELICCA & another v Armed Response18 the court could find no fault with 
the employer‟s policy of zero tolerance in respect of being under the influence of alcohol while at 
work and insisting that the guards it employs are alert and attentive at all time while guarding 
the „life and property‟. 
 
                                                          
16
 1ARB 8.11.5 (1988) (Hereinafter  referred to as Price Club) 
17
 1ARB 8.11.10 (1989) 
18
 (1997) 1 BLLR 80 (IC) 
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The study will quote various cases that indicate that alcohol and drug abuse is not narrowly 
interpreted. The difference between being under the influence of drugs and alcohol and having 
alcohol and drugs in one‟s system will be discussed. The focus of this research is to systemize 
all information relating to the topic in discussion namely, the legal consequences of alcohol and 
drug abuse in the workplace. The study will also provide some guidelines to employers as to 
how the issue should be approached and dealt with. The motivation for this study can be found 
in the relevance the research topic has in industry. Industry-wide companies attempt to find 
ways to curb and manage alcohol and drug abuse by means of various programmes. These 
programmes, if unsuccessful to altering behavior, will most certainly lead to the termination of 
employment. It is imperative in terms of the South African labour law that any dismissal is 
substantially and procedurally fair. Alcohol and drug abuse clearly raise many difficult factual 
and legal questions. This makes the research problem very relevant and also very current with 
some interesting discussions emerging from the CCMA, Bargaining Councils, Labour Court and 
Labour Appeal Court. 
 
Chapter two will focus on legal considerations for testing an employee who is suspected to be 
under the influence of alcohol and drugs. The first issue which will be discussed is the legal 
considerations for medical testing. The second issue is whether it is necessary for the employer 
to always conduct a test if there is a suspicion that the employee is intoxicated. The third issue 
is the three tests to prove intoxication. The fourth issue is how to deal with an employer who 
refused to be tested. 
 
Chapter three highlights the issue of alcohol and drug abuse as misconduct or incapacity. The 
difference between the two will be dealt with. Consideration will be given to procedures and 
policies regarding to alcohol and drug abuse in the workplace. The issue of the nature of the 
employee‟s job will also be discussed. Alcoholism and drug addiction as illnesses will be dealt 
with. 
 
Chapter four deals with most pertinent cases regarding the issue referred to in the previous 
chapters. These cases highlight the arbitrators and courts views on tests as evidence, 
misconduct and incapacity, procedures and what is expected of an employer.  
 
Chapter five will provide a summary  of the details discussed in the prior chapters as well as 
providing recommendations regarding the research problem. 
12 
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CHAPTER TWO 
              LEGALITY OF ALCOHOL AND DRUG TESTING 
 
2.1 INTRODUCTION 
The issue to be explored in this chapter is alcohol and drug testing, more specifically, the legal 
aspects applicable for the testing of employees in the workplace. The employer has both a 
statutory and a common law duty to ensure that persons who are under the influence of alcohol 
and drugs are not permitted into the workplace. The common law duty of the employer is 
fourfold: to the substance abuse employee, to other employees, to contractors and their 
employees, and to the public. The employer should make every reasonable effort to ensure that 
its employees, including substance abusing employees, are not likely to harm or injure 
themselves while at work. The employer must ensure that an impaired employee does not 
cause harm to fellow employees. An employer has an obligation to ensure a safe working 
environment for all people who come into the workplace, including contract workers. The 
employer must also ensure that members of the public are not injured or subject to harm while 
in the employer‟s workplace. The statutory duty of the employer is to prevent an employee it 
suspects of being impaired from working or being at the workplace. These statutory duties are 
contained in the Labour Relations Act19, the Occupational Health and Safety Act (OHSA)20, The 
Prevention and Treatment of Substance Abuse Act21 and The Compensation for Occupational 
Injuries and Diseases Act22. 
 
The employer is therefore entitled to take reasonable measures to ensure that the intoxicated 
employees are identified and prevented from entering or working in the workplace. Medical 
screening for alcohol and drug abuse is legal and valid in some context in most legal systems. 
Employers have the right to impose testing where reasonable cause exists or in response to 
workplace incidents where circumstances are such that the tests constitute a reasonable line of 
inquiry.  To prove that an employee is intoxicated in the workplace is not that simple. Various 
statutes and policies must be considered for legal testing of employees.  
 
                                                          
19
 Act 66 of 1995 
20
 Act 85 of 1993 
21
 Act 70 of 2008 
22
 Act 130 of 1993 
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These are some of the questions to be considered when dealing with employees under the 
influence of alcohol and drugs: Is it necessary for the employer always to conduct a 
breathalyzer test or even a blood or urine test? Is it sufficient for the employer to lead other 
evidence? Other evidence that will be referred to are clinical observation and the nature of the 
work. What will happen if the employee refused to be tested? Therefore, it is pertinent for an 
employer to consider these questions before testing employees for alcohol and drugs in the 
workplace. 
 
2.2 LEGAL CONSIDERATIONS FOR TESTING 
2.2.1 Statutory provisions  
Various constitutional, statutory and common law rules regulate when an employer would be 
entitled to test employees either for reasonable cause or randomly. Section 50(4) sets out the 
conditions which the Labour Court may impose on any medical testing authorized in terms of 
section 7 of the EEA. Of key importance in assessing the legitimacy of the testing, are the 
provisions of any collective agreement with a trade union regarding the circumstances in which 
the testing may be conducted, and the terms of an employee‟s contract of employment. 
However, the testing would first have to be legal and valid in terms of the applicable statutory 
and common law.23 The South African Constitution24 protects the right of human dignity as well 
as security of the person. Section 12 provides that everyone has the right to bodily and 
psychological integrity which includes, among others, the right to security in and control over 
their body. Testing should accordingly be in conformity with these rights. In Chetty v Kaymac 
Rotomouldas (Pty) Ltd,25 the employee had approached his superior and informed him of his 
addiction and requested assistance in an effort to „get clean‟. The manager had undertaken to 
contact the South African Council for Alcohol Abuse (SANCA) but had not done so at the time 
the testing was conducted. The testing was done in view of other employees. This was found by 
the court as an indication that the employer had scant regard for the dignity of its employees. An 
employer is not justified to invade the basic rights of its employees.  
 
Testing for substance use is also legitimate in the occupational health and safety context. In this 
context section 22(3) (9) of the Compensation for Occupational Injuries and Deceases Act26, 
                                                          
23
 McCann et al Alcohol Drugs and Employment (2011) 193 
24
 Act 108 of 1996 
25
 (2004) 25 ILJ 2391 (BCA) 
        
26
 Act 130 of 1993 – Hereinafter referred to as the “COIDA” 
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provides that where a workplace accident is attributable to the „serious and willful misconduct of 
the employee‟, the employee is not entitled to compensation unless the accident results in 
serious disablement. Employees whose health and safety are at risk because of the presence of 
an intoxicated worker have the right to seek help from the court. If there is a real and substantial 
risk to the employee‟s safety, the court can order the employer to ensure that the impaired 
employee is not permitted in the workplace and to take all reasonable precautions to this effect.  
 
In certain circumstances testing would be discriminatory. For instance, discrimination on the 
grounds of disability is unfair in terms of the Employment Equity Act 55 of 1998.27 The EEA 
defines people with disabilities as those who have a „long term or recurring physical or mental 
impairment which substantially limit their prospects of entry into, or advancement in 
employment.‟ Medical testing to determine the extent of the employee‟s disability is justified 
provided certain criteria have been met. The following criteria are said to be applicable to testing 
in compliance with this provision: the physical activity involved in the job, whether the test 
relates to actual and reasonable job requirements, whether the needs of persons with 
disabilities are reasonably accommodated in conducting the tests, whether employees have 
been informed about the nature and purpose of the test and the fact that the results will be 
confidential.28 In Joy Mining Machinery v Numsa the Labour Court has approved testing that is 
voluntary, random, anonymous or confidential, provided that the test is not a condition of 
employment, promotion or other benefits, the test samples are received and processed by 
someone independent of the employer, and that no employee is discriminated against or 
otherwise prejudiced for refusing to take the test.29  
 
The Compensation for Occupational Injuries and Diseases Act 130 of 1993 provides for 
compensation for disablement caused by occupational injuries or diseases sustained or 
contracted in cause of employment or death. The COIDA30 provides that where in a workplace 
accident is attributable to the „serious and willful misconduct of the employee‟, the employee is 
not entitled to compensation unless the accident results in serious disablement. The COIDA 
defines „serious and willful misconduct‟ as inter alia, „being under the influence of intoxicated 
liquor or a drug that having a narcotic effect‟.31  
 
                                                          
27
 Hereafter referred to as the “EEA”. 
28
 Du Toit et al Labour Relations Law 5ed (2006) 618 
29
 (2002) 23 ILJ 391 (LC) 
30
 Section 8(1) 
31
 Section 1 (xLii)(a) 
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The OHSA32 places a duty on employers to ensure the health, safety and welfare of their 
employees. The OHSA provides that an employer shall not permit any person who is, or who 
appears to be under the influence of intoxicating liquor or drugs to enter or remain at a 
workplace. It also prohibits any person to be under the influence or have in his or her 
possession or partake, or offer any other person intoxicating liquor or drugs in the workplace.  
 
2.2.2 Random and reasonable testing 
In South Africa testing for alcohol and substance use among employees has been permitted 
where it is random, voluntary and confidential, and victimization or unfair discrimination does not 
motivate it. The balance between the employee‟s right to privacy, dignity bodily and 
psychological integrity and fair labour practices and employer‟s right to maintain discipline, 
ensure employee and general safety and conduct its business operations always has to be 
maintained. In regard to random testing it is important to eliminate any doubt that employees 
selected for testing as being victimized or discriminated against and the employer may have to 
monitor the testing patterns where such allegations are made, or in workplaces where relations 
are fraught with conflict. An employer seeking to introduce a random testing policy would have 
to consult with trade unions representing its workforce. In Metrorail v SATAWU33 the Court held 
that the employer, irrespective of its rationale for introducing the policy, could not infringe the 
constitutional rights to bodily and psychological integrity of employees.  
 
In certain instances random testing would be discriminatory. For instance, discrimination on the 
grounds of disability is unfair under the EEA.. Employees who abuse alcohol and substances 
may be considered to have a disability, therefore the employer may not  discriminate against 
them by random testing. Section 5 of the EEA stated that: 
“Every employer must take steps to promote equal opportunity in the workplace by 
eliminating unfair discrimination in an employment policy or practice.” 
 In Chetty v Kaymac Rotomoulders (Pty) Ltd34 the arbitrator criticized the manner of testing. The 
fact that the testing was done in full view of the workforce and that no criteria were provided for 
selection were considered to be problematic. 
 
Reasonable cause testing is permissible provided it is performed according to the procedure 
stipulated in a policy, rule or collective agreement, or is required by statutes. As the name 
                                                          
32
 Section 10(1) 
33
 Unreported judgment of Revelas J (J4561/2001)  
34
 (2004) 25 ILJ 2391 (BCA) 
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indicates, this form of testing is based in the reasons why the employers want to test employees 
for drugs and/or alcohol use. This method gives the employers the opportunity to establish how 
and why a workplace incident occurred and who may have been involved. Testing „for cause‟ 
may arise where a work-related incident in which the use of alcohol or drugs may have been a 
cause or contributing factor, or where an employee‟s performance is affected through 
dependency on alcohol or drugs. The Labour Court has cautioned against testing when 
reasonable cause is assumed too easily. In AASA v Govender NO and others35  it was found to 
be an overdose of medication that led the employee to engage in uncharacteristic behavior. The 
court ordered the employee to be reinstated. 
 
2.2.3 Policies on alcohol and drug consumption 
Case law underscores the importance of the Employer‟s Policy on Alcohol and Drug 
Consumption on or off the workplace.36 The policy should be clear, declaring a zero-tolerance 
approach to workplace-related substance use or abuse. The employer must not allow for limits 
in this policy. The policy must stipulate the company‟s test procedure. For example, a 
breathalyzer test for alcohol will be required or a urine test for drugs. The policy must state that 
note will be taken of circumstantial evidence such as bloodshot eyes, slurred speech, and the 
smell of alcohol on the breath, unsteadiness on the feet, a disheveled appearance and 
aggressive, abusive, arrogant or out-of-character behavior. There should be a proper test sheet 
on which above items are listed, together with space for comments of the person conducting the 
test. It would be ideal to have witnesses present for the employer as well as a witness for the 
employee to avoid disputes about how the test was conducted and the outcome of the test.   
 
In terms of Item 10 of Schedule 8 of the LRA alcoholism and drug abuse are considered to be 
forms of incapacity and conduct and must be dealt with in terms of the disciplinary code of the 
company. The Code requires that for certain kinds of incapacity, for example alcoholism or drug 
abuse, counseling and rehabilitation may be appropriate steps for an employer to consider. It 
must be emphasized that there is no obligation on the employer to offer assistance. The Code 
merely states that the employer should consider the matter. In order to address the issue of 
when an alcohol-abusing employee should be disciplined and when treated as incapacitated, an 
employer will need to have an alcohol and drug policy with clear objectives. The policy can 
                                                          
35
 (1999) 20 ILJ 2854 (LC) 
36
 Occupational Risk March 2011, 23 
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provide for voluntary testing – an employee who arrives at work after a heavy party the night 
before can submit to a voluntary test. The policy can also provide for random testing – 
especially where there is a large number of employees in the workplace. Compulsory testing 
can be done where there are obvious signs of alcohol consumption or drug abuse – the smell of 
alcohol on the breath, bloodshot eyes, unsteady on the feet, and so on. 
 
The policy must have clear objectives. The objectives must include the intentions to maintain a 
healthy workforce, to ensure that assistance is available to all employees who may genuinely 
seek to address alcohol-abuse problems, to accept alcohol problem as an illness for the 
purpose of medical aid and sick leave and to maintain a consistent policy as regards to 
consumption of alcohol by employees in or off the employers premises.37 The policy must 
particularly aim to remove those circumstances which encourage alcohol abuse. 38 
 
The employer‟s rules regulating alcohol or drug consumption while on or off duty before coming 
to work, must be very specific. The policy must warn employees that should the rules be 
contravened, disciplinary action will follow, which may result in dismissal. The policy must also 
make mention of the OHSA regarding this issue. The workplace policy as well as the 
disciplinary procedure should be co-signed by employee representatives. The procedure is 
usually described in a health and safety agreement. By accepting employment, employees 
usually sign an acknowledgement to be bound by company policies and procedures. Employers 
should be able to prove that the agreed principles were followed during testing. 
 
2.3 IS TESTING ALWAYS NECESSARY TO PROVE INTOXICATION? 
2.3.1 Clinical observation 
The onus of proving intoxication rests, on a balance of probabilities, with the employer and if the 
employer fails to discharge that onus, the employer loses the case.39 The usual method in 
industry for the identification of alcohol and drug abuse is observation. In Vynide (Pty) Ltd and 
Cape Explosives Industrial Workers’ Union40 a supervisor noticed that a worker is behaving as if 
he was under the influence of alcohol. The observer identifies one or more of the following 
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characteristics: slurred speech, bloodshot eyes, sweating the smell of alcohol in the worker‟s 
breath, unsteadiness and aggression. These phenomena are indicative of intoxication but they 
are not conclusive proof of it. This case manifests the difficulties an employer faces when 
relying upon clinical observation to prove a case of intoxication. This case concerns the 
continued intoxication during the period of metabolism of the alcohol consumed, although this 
feature was not recognized. The „hang-over‟ was erroneously treated as being distinct from, and 
not a continuation of, the original intoxication. A further aspect of the unreliability of clinical 
observation is that the cause of the apparent intoxication may be medical and not from drink or 
drugs. For example, the absence of insulin in a diabetic may produce the signs and symptoms 
of intoxication. 
 
If a worker is accused of intoxication on the basis of clinical observation, he may request a 
breathalyzer or blood or urine test to contest the allegation. If the employer is not able to provide 
such a test, than doubt is cast upon the reliability of the employer‟s conclusion of intoxication. In 
the absence of convincing or corroborated testimony of intoxication, a court should reject a 
finding of intoxication if a worker has requested, and been refused, the opportunity of a 
breathalyzer, blood or urine test.41 If the employer relies only upon clinical observation to 
determine whether or not an employee is under the influence of alcohol, he runs the risk of the 
employee defuting the conclusion that he was under the influence of alcohol. The employer 
must ensure that such evidence is treated only as indicative and not as conclusive of 
intoxication. Once the indication is there, a more reliable test should be conducted. The 
employee however, must suffer the consequence of clinical observation if there is no agreement 
to use a reliable test.  In Protea Gardens Hotel (Pty) v Commercial Catering and Allied Workers 
Union of South Africa42, the arbitrator rule that a breathalyzer test is not a requirement for 
fairness in the absence of an agreement to that effect between employer and a union. 
  
2.3.2 The nature of the work 
The nature of the job is relevant in determining whether testing for substances will be justified. 
While the office worker may be able to struggle through a blue Monday, the employee operating 
heavy machinery or driving a vehicle under the influence of alcohol and with impaired reaction-
times may pose a real danger to self, co-workers or even persons outside the workplace.43 In  
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Tanker Services v Magudulela44, the employee had been dismissed on a charge of being under 
the influence while at work and driving a heavy articulated truck. The court held that: 
“Intoxication is a matter of degree and stated that an individual could be said to be under 
the influence of alcohol if he was no longer able to perform the tasks entrusted to him 
with the same skills expected of a sober person”. 
The court made the point that an evaluation whether a person is unable to perform such a task 
is dependent on the nature of the task. The complexity of the employee‟s work cannot in itself 
prove that he or she is “under the influence”.  At most, it lowers the threshold where it becomes 
possible to say that an amount of alcohol in the employee‟s bloodstream must have rendered 
him or her incapable of performing the work which the employee is paid. 
 
The more complex and the greater the responsibilities involved in the task and the greater the 
risk of potential harm to others, the stricter the standard of what will be regarded as intoxication. 
A security guard needs to be in full possession of his or her faculties and be able to respond to 
situations that may arise at the premises under his or her care. In view of these considerations 
arising from the nature of the employee‟s job, a higher standard in respect of sobriety while at 
work may be set. In HOLTELICCA and another v Armed Response45, a security guard was 
dismissed for being drunk on duty. The employee was discourteous to a customer and made a 
spectacle of himself by virtually passing out on the customer‟s doorstep. The Industrial Court 
could find no fault with the employer‟s policy of zero-tolerance in respect of being under the 
influence of alcohol while at work and insisting that the guards it employs are alert and attentive 
at all time while guarding “life and property”. In Finck and another v Ohlssons Cape Breweries46 
the security guard was tested and found to be intoxicated while on duty. A firm rule existed that 
the consumption of alcohol whilst on duty would lead to summary dismissal. The rule and its 
application were approved by the Industrial Court. One of the factors mentioned being that the 
employer, a brewery, was particularly anxious not to have its image tarnished by having 
intoxicated employees handling its products. 
 
2.4 Types of Tests and the law 
Medical testing is broadly defined in section 1 of the EEA as: 
            “any test, question, inquiry or other means designed to ascertain, or which has the effect   
 of enabling the employer to ascertain, whether an employee has any medical condition”  
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The EEA47 now prohibited „medical testing‟, as defined, unless – 
(a) “legislation permits or required the testing; or 
(b) It is justifiable in the light of medical facts, employment conditions, social policy, the 
fair distribution of employee benefits or the inherent requirements of a job”.  
Medical testing may be justifiable, therefore, where the inherent requirements of the job, 
medical facts, employment conditions, social policy and the fair distribution of employment 
benefits dictate.  
 
Some employers use pre-employment medical screening to determine whether or not a person 
is fit for duty. If these tests include measures to determine whether a prospective employee has 
a drug or alcohol addiction, or whether there is evidence of substance abuse, certain ethical and 
legal considerations apply.48 The medical testing cannot result in discrimination against 
prospective employees because of their disability. This is because human rights legislation 
prohibits discrimination on grounds of disability.49  Pre-employment medical testing for 
substance abuse or dependency may be a bona fide occupational requirement in high risk 
industries or occupations. For job applicants in these industries or occupations, the prospective 
employees should be informed that such testing will be done prior to their being asked to submit 
to the tests. If they are excluded from employment on account of the test results, the exclusion 
should be on account of a disability that does not relate to a bona fide job requirement. The 
exclusion should be objectively justifiable, given the nature of the work to be performed by the 
prospective employee.  
 
Three types of tests are to be discussed namely, breathalyzer, blood and urine tests. 
 
2.4.1 Breathalyzer Tests 
The law does not prescribe any category of employees, or qualifications to do breathalyzer 
testing. Breathalyzer devices are simple to operate and the results are easy to read, but 
workplace policy should clarify their rules, roles and procedures in advance. Suppliers of 
breathalyzers should nevertheless train operators in breath alcohol testing procedures. They 
must also train employers in how best to integrate alcohol testing programmes into other 
aspects of health and safety management systems, like workplace culture, policy adoption, 
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access control, enforcement, health and wellness programmes, employee assistance, and 
disciplinary procedures. In Price Club the arbitrator rules that a breathalyzer test should be 
conducted by a person who is trained in its use and understands how it operates. The arbitrator 
in this case said: 
 “There is no reason why [breathalyzers should not be used at work and why employees  
suspected to be under the influence of alcohol should not be subjected to a breathalyzer 
test. It is essential however that the test be conducted, and be seen to be conducted 
fairly.”50  
If just anyone is permitted to use the breathalyzer, there is some risk of the calibration being 
altered and inaccuracy may result. It would be preferable for some person or some category of 
persons within the workplace to have the responsibility to perform all breathalyzer tests. The 
results of the tests are very important for the evidence in disciplinary procedures. Therefore the 
correct administering of the tests is of utmost importance. Management should offer training to 
shop stewards or worker representatives in the use of breathalyzers so that they are equipped 
with its proper application. Albertyn51 is of the view that such training could help to comply with 
requirements and will enable the shop stewards to insist on the breathalyzer tests being 
administered properly.  
 
Proof of intoxication or being under the influence of alcohol is provided by means of the 
breathalyzer test in proving that there is a certain level of alcohol present in an employee‟s 
blood. It is suggested that a document should be signed by the person administering the test, 
the employee concerned and the two witnesses, which would render the result in all likelihood 
not be in dispute. In an unreported arbitration award of AWU obo Christopher Sinalo v Osner 
Resorts52 the commissioner noted that the results of a breathalyzer test were not definite, as 
further corroboratory evidence is normally required. In other words, a breathalyzer test would 
merely add weight to the employer‟s contention that an employee was under the influence of 
alcohol. Clear evidence as to the following characteristics or behavior of the employee should 
be presented: his way of walking, bloodshot eyes, manner of speech, smell of alcohol and 
unsteadiness. The arbitrator held that the breathalyzer test is not completely accurate. It only 
establishes whether a person consumed alcohol It does not determine whether the person can 
carry out his duties or not. The arbitrator has made the following constructive criticism of the 
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way in which a test was administered in a case where the test results were disputed by the 
employee:  
“When a breathalyzer test is used it would seem essential that a witness be present for  
the employee. It would also seem desirable that there be a witness for the management. 
Here there was what the assistance manager claimed to be an independent, neutral 
witness in the form of the head of security. Security was supplied by an outside company 
but it is likely that the employees would have seen security personnel as being part of 
management. If at the end of the test there had been a paper signed by the person 
conducting the test, in this case the assistant manager, and by a witness for 
management, in this case the head of security, and if it had been signed by the 
employee and his witness, there would have been no dispute about the validity of the 
test.53  
 
A reliable calibrated breathalyzer is an accurate measure of blood alcohol as is a blood test. It 
can therefore be used alternatively to a blood test, with equal exactitudes. This is the reason for 
legislation, the Road Traffic Amendment Bill 1993, including a breath test as an alternative to 
the blood test. A regular defense of employees, are that they did not consume a substance, but 
they have used medication. However, the fact that a person may have consumed medicine, 
such as a normal dose of cough mixture, or liqueur chocolates or food which contains alcohol, 
will not at all influence a breathalyzer reading. The quality of alcohol in such food and 
confectionary is so minute that it will not manifest on a breathalyzer. One would have to drink 
bottles of cough mixture or eat heaps of liquor chocolates to cause the alcohol to contain to 
sway the breathalyzer. An explanation that the consumption of medicine or sweets is the 
consequence of an adverse breathalyzer reading should therefore be accepted. If a worker has 
just consumed alcohol before his breath is tested, the breathalyzer reading will not accurately 
reflect the amount of alcohol in his blood, because the alcohol just consumed will not yet have 
reached equilibrium within his bloodstream.54  
 
A delay of half an hour will ensure that the alcohol which the employee consumes just before he 
entered the workplace will have stabilized within his bloodstream and that a breathalyzer 
reading will produce a reliable reading. A calibrated breathalyzer, on the other hand, is 
substantially accurate, provided that it is calibrated regularly and correctly. If the instrument has 
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not been calibrated within a week of a test being conducted, the potential exists for a margin of 
error. This implies the longer the period from when calibrations occurred, the more likely the 
inaccuracy. If there is significant doubt of an employee‟s intoxication many a tribunal would not 
find that the evidence sufficiently convincing to establish the employee‟s misconduct. 
 
If a breathalyzer is not available to an employee to enable him to disprove the presumption of 
intoxication, the employee will be deemed to be sober and the employer will have to discharge 
the onus of proving that the employee was under the influence.  
 
2.4.2 Blood Tests 
Blood alcohol tests measure the amount of alcohol that is in the blood at the time a blood 
sample is drawn. A blood alcohol test does not show how long the individual has been drinking. 
It also does not necessarily reveal whether or not the individual has a drinking problem. A blood 
test is both physically and psychologically invasive and no person can be forced to undergo 
one, because it violates one‟s personal integrity. There is a degree of inaccuracy in blood tests 
in the early absorption phase that does not apply to breathalyzer tests.55 There is one occasion 
when venous blood does not give a reliable result, and that is when the test is within 30 and 60 
minutes of the last drink. This is because the distribution of alcohol into all body fluids and 
tissues takes three times especially between arterial blood and peripheral venous blood.56 
Therefore, the breathalyzer test will be more accurate during the absorption phase.  
 
This implies that the employees, who have consumed alcohol just prior to coming to work, are 
more likely to test positive with the breathalyzer test than with a venous blood test. If workers 
are aware of the reliability of a properly calibrated breathalyzer, then a blood test is 
unnecessary. Provided workers have been properly informed of the characteristics of the 
breathalyzer, provided its accuracy has been properly explained to them and provided on the 
basis of the presentation and explanation given to them that they ought reasonably know that 
the breathalyzer reading is definite and reliable as any blood test, then an employer may 
reasonably refuse to have a blood test administered if an employee requires that..57  
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Preferably the employer will have the breathalyzer or the blood test available. The breathalyzer 
should be the prescribed test, and the blood test should be optional. A worker may decide 
whether he wishes to have the blood test administered. If there is a discrepancy between the 
two, as sometimes occurs because of the relative unreliability of a blood test in the early 
absorption phase, then the worker ought to be given the benefit of the doubt. It is my view that 
the lower of the two alcohol readings should apply, given how serious the consequence of a 
finding that the worker is intoxicated can be. 
 
If the standard procedure applied by an employer is to make use of a breathalyzer and not a 
blood test, there are circumstances in which it may be useful also to have blood tests taken. 
Accidents at work are often occasioned by the consumption of alcohol. Thus if a routine blood 
test following an accident, reveals that a worker is intoxicated, that information ought to be 
confidential as between the medical department and the employee.  
 
The result of a blood test may be presented in a disciplinary inquiry, appeal, arbitration or court 
by a member of the medical department only if the employee has consented to the result being 
disclosed. So thus, when the employee consents to a blood test being taken, consent should 
also be obtained from the employee that the result of the test may be disclosed to management. 
The consent is granted in advance. Once the employer received the consent the employer 
would not need a second permission to use it.  
 
The result of the test may be known only during the following day. It is therefore advisable that 
the worker should be suspended from work on the day of the test because he is not fit to 
perform his duties. The worker may return to work the next day, pending the outcome of the 
blood test. If the result proves negative, the worker should be paid for the day he was 
suspended. I am of the view that if the result proves positive, the worker is not entitled to be 
paid for that day. The worker may face a disciplinary inquiry notwithstanding the fact that he 
resumed work on the next day. 
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2.4.3 Urine Tests 
Drug testing has become commonplace in many countries across the world and is used in many 
contexts ranging from crime investigations to workplace surveillance.58 Drug testing is a 
technical and scientific method used to detect the presence of specified drugs or their 
metabolized traces in urine, blood, sweat, hair or oral fluid samples.59 Workplace testing 
primarily uses blood and urine specimens to determine the presence of drugs. The main 
disadvantage of urine test for drugs is that it cannot show whether the employee being tested is 
actually intoxicated at the time of the test is performed. The urine test also cannot be used to 
determine the amount of drugs consumed or the time of consumption.  
 
Urine tests can only detect the „metabolites‟ or inactive leftover traces of previously ingested 
substances. No scientific study has proven a level of urine drug metabolite which is generally 
accepted as a level presumed to indicate impairment or provide knowledge of the time of 
absorption.60 There are many variables which influence the level of metabolite identified in the 
urine. Not least of all is the human variation which in the case of metabolites can be substantial. 
It has been demonstrated, for example, that someone under observation can be test positive for 
cannabis in the morning, negative in the afternoon and positive again the next morning.   
 
Employers have the right to expect their employees not to be under the influence of narcotics or 
under the influence of alcohol, drunk or asleep on the workplace. Job performance is the bottom 
line. If you cannot do the work, employers have a legitimate reason for firing you. But urine tests 
do not measure job performance. A positive urine test does not necessary mean the individual 
was under the influence of alcohol at the time of the test. It merely indicates that a person may 
have taken a drug at some time in the past. 
  
The Constitution protects the right to human dignity as well as security of the person. It provides 
that everyone has the right to bodily and psychological integrity which includes, among others, 
the right to security in and control over their body.61 Urine tests infringe this right because it is 
considered to be invasive and embarrassing. Unless the employer‟s company policy and 
disciplinary code so specifies, employees cannot be forced to take a drug test. It is unfair to 
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force workers who are not even suspected of using drugs to „prove‟ their innocence. A person‟s 
urine can disclose many details about that person‟s private life other than drug use. It can tell an 
employer whether an employee or job applicant is being treated for a heart condition, 
depression, epilepsy or diabetes.  
 
Employers may impose urine testing where reasonable cause exists that an employee abuse 
drugs in the workplace. As well as in response to workplace incidents, where the circumstances 
are such, that the tests constitute a reasonable line of inquiry. A deterioration of an employees 
work performance is also a reasonable cause to do the testing. 
  
2.5 Employee refusal to be tested 
What if an employee refuses to undergo a breathalyzer, blood or urine test? If there is a known 
rule in the workplace that requires employees to submit a test, then the employer may take 
disciplinary action against such employees. If there is no such rule, employers are free to 
introduce it after explaining to employees why the rule needs to be introduced. If such a rule is 
in place, the refusal to submit to a test constitutes a disciplinary transgression in itself. It may 
also constitute evidence of the fact that the employee was under the influence. In legal terms, 
one can draw a „negative inference‟ from his refusal to submit to the test. This places a heavy 
evidentiary burden upon the employee, because the court will usually regard a refusal to 
undergo a reliable test as evasiveness on the part of the employee.62 
 
An employee‟s refusal to undergo a breathalyzer test has been held to prove, together with 
other circumstantial evidence on a balance of probabilities, that the employee was incapable of 
performing his duties.63 The refusal to take a test does not amount to an admission by the 
employee that he is intoxicated. In Tanker Services64 the Labour Appeal Court pointed out that 
the only inference that can be drawn from such a refusal is that the employee, realizing that he 
may be under the influence of alcohol, declined to take the risk of having this fact established. In 
Arangie v CCMA and Aberdare Cables65, the Labour Court held that a proper reading of the 
security procedure in operation at the company suggested that the employer could only subject 
an employee to testing if he is suspected of being under the influence of alcohol. In this case 
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there was nothing to suggest that the employer suspected this and it had therefore not been 
appropriate to subject the employee to the test. 
 
In Bera v Anglo Operations Ltd t/a Bank Colliery66 the employee was subjected to a „sensory 
evidence‟ test after he refused to take a breathalyzer test. This test entailed a visual 
examination of the employee and the asking of a number of prescribed questions. The replies 
are recorded on a form.  The only real evidence the employer was able to produce was that the 
employer smelled of alcohol – even this was disputed by the employee. There was no proof that 
the employee‟s ability to work was affected in any way. Although a negative inference could be 
drawn from the fact that the employee refused to take the breathalyzer test, the arbitrator 
confirmed that the results of this test would only have supported other evidence regarding the 
employee‟s condition. Because the employer has failed to prove that the employee was under 
the influence of alcohol, reinstatement was ordered. 
 
2.6 CONCLUSION 
What is clear from the above is that dealing with the legality of medical testing to prove 
intoxication of an employee is very difficult. Testing is generally justified where reasonable 
cause exists by way of the following observations of the employee‟s conduct: where acceptable 
testing methods are used and the test is conducted by trained persons; and where other 
employees have complained about the conduct of the employee. However, these observations 
can be caused by a number of factors, like conjunctivitis, balance problems and certain 
prescribed medicines. Likewise, smells of acetone in the breath of diabetes, or ketone in the 
breath of people or low calorie diets, could be mistaken for alcohol fumes. It is also difficult to 
prove drug intoxication because urine tests are not reliable and it cannot determine when a drug 
was used. The nature of the work and the safety risk are also vey important considerations in 
justifying testing.  
 
The OHSA67 clause on intoxication states that it is the onus of the employer to prevent an 
intoxicated person to enter or remain on the workplace. In practice however this may be difficult 
to enforce in some situations. Employers may deny employees access to the work, on suspicion 
or on positive testing of intoxication or any form of incapacity. However it may be unfair to 
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summarily dismiss an intoxicated employee. It is evident that the correct procedures for testing 
will largely depend on the particulars of each case. Statutory and common law rules, company 
policies, employment contracts and collective agreements must be considered for legal testing.  
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CHAPTER THREE 
DISCIPLINE FOR ALCOHOL AND DRUG ABUSE 
3.1 INTRODUCTION 
South African labour law provides clear guidelines in terms of dealing with dismissals and 
disputes relating to alcohol and drug abuse.68 Substantive and procedural fairness aspects 
depend on the precise nature of the dispute. In dealing with alcohol and drug abuse dismissals, 
it is of critical importance that the issue is categorized correctly, in order to ensure that the 
correct substantive and procedural requirements may be assessed. The LRA provides three 
broad categories of dismissals namely, dismissal related to conduct or incapacity or operational 
requirements.69 Dismissals can be placed within these categories depending on whether there 
is any culpability on the part of the employee. In Sun Couriers (Pty) Ltd v CCMA70 it was held 
that if there is culpability on the part of the employee it would generally mean that the case 
would relate to misconduct. If there is no culpability on the part of the employee incapacity or 
operational requirements process may be more appropriate. Although the three mentioned 
reasons for ending the employment relationship will have the same end result, different 
procedures must be followed prior to dismissing the employee. 
 
To ensure that a fair procedure is followed, one must be able to differentiate between 
misconduct and incapacity. The importance of establishing the difference between misconduct 
and incapacity was highlighted in Zililo v Maletswai Municipality.71 In this case it was held that if 
a person is dismissed for misconduct, but the charge and evidence point to incapacity, the 
dismissal cannot be held to be fair. Employers may unfairly dismiss employees because the 
difference between misconduct and incapacity may be difficult for the layman to discern. 
Therefore, the Code of Good Practice: Dismissal singles out alcoholism or drug abuse for 
special treatment. 
 
 This chapter will discuss the legal requirements that have to be fulfilled in order for a dismissal 
for alcohol and drug abuse in the workplace to be deemed fair. It will also take into 
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consideration that these requirements will differ substantially based on the categorization of the 
dispute in question. 
 
3.2 DEFINING MISCONDUCT AND INCAPACITY 
Under the South African law, an employee who consumes alcohol and drugs in the workplace 
can either be disciplined for misconduct or incapacity. Although the dividing line between 
misconduct and incapacity may not always be clear, the courts have emphasized the need for 
empathy and have held dismissal for alcohol-related offences to be justified only where the 
offence is serious, in that the employee is incapable of performing the required duty. 
 
There is no legal definition to be found for „misconduct‟ in the statute or case law in South 
Africa.72 Misconduct can be best described as the employee‟s failure to adhere to the rules and 
policies of the employer during working hours and sometimes even after working hours. Such 
behavior is normally deliberate and not as a result of circumstances beyond the control of the 
employee. Therefore, behaviour can be said to relate to the employee‟s observance of company 
rules and regulations. It also relates to his observance to company policy and procedures, his 
observance and adherence to the terms and conditions of employment, and his subservience to 
the employer‟s direction, control and instruction.73 Misconduct relates to the employee‟s 
behavior in the workplace. It has nothing to do with his performance. Dismissal for misconduct is 
a result of deliberate action of the employee. In Kleinkoppje Colliery and NUM obo Mabane74 an 
employee‟s work performance declined and he was subjected to a blood-alcohol test. The result 
indicated that his levels were more than three times the legal limit for driving and he was 
dismissed.75 The employee had not led evidence on whether he was an alcoholic or whether he 
was a social drinker and, considering the circumstances of the offence, the arbitrator upheld the 
dismissal. 
 
There is also no definition for incapacity in the LRA. When we look at some of the guidelines in 
the Code of Good Practice and case law, we see that incapacity is not an easy term to either 
define or confine within the parameters set by the LRA.76 In general there are two broad 
categories of incapacity namely poor work performance and ill health or injury. A third type of 
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incapacity is incompatibility. Incapacity due to ill health or injury may, for example, result from an 
accident in the workplace, deterioration in sight or hearing, alcohol or drug abuse. The 
incapacity may be temporary or permanent, total or partial. Alcohol and drug addiction are 
illnesses and can be classified as incapacity due to ill health. Incompatibility conveys a notion of 
an inability to work in harmony either within the „corporate culture‟ of the business or w ith fellow 
employees. Incompatibility should be distinguished from eccentricity.77  
 
Poor work performance means the employee has failed to reach the agreed quantity or quality 
(or both) of work over an agreed period. The performance of the employee is lacking and that is 
normally a result of circumstance beyond the control of the employee. The employee is either 
not performing due to various reasons such as lack of training, incompetence or not being given 
an opportunity to correct performance. 
 
 Incapacity has largely been codified by Schedule 8 of the LRA78 and employers should ensure 
that their practices and policies comply with the Schedule in this regard. Matters of incapacity, 
based on performance are dealt with through a process of counseling, evaluation, guidance and 
training. Dismissals for incapacity are described as no-fault dismissals. The employee is not to 
be blamed for failing to attain the employer‟s performance standard. The employees concerned 
have simply proved incapable of doing so for reasons beyond their control. Incapacity is 
manifested by conduct that is neither intentional nor negligent in the legal sense. 79 
 
In Black Mountain v CCMA & others80 the employee was dismissed after he was involved in an 
accident while driving a 50-ton truck at the time while he was under the influence of alcohol. The 
Labour Court held the following: 
“The Standard Procedure set it sights on humane alternatives aimed at what is after all a 
social problem, before the imposition of a drastic final sanction. As for the occasional 
drinker, he or she would be disciplined for misconduct, because there would be no 
underlying illness in the form of dependency which would justify a different approach. In 
short, the occasional drinker is guilty of willful misconduct whereas the dependent 
alcoholic is ill and possibly operationally incapacitated. It is precisely the purpose of the 
assessment contemplated in clause 7.2 to determine whether the conduct should be 
                                                          
77
 PAK Le Roux and Andre van Niekerk The South African Law of Unfair Dismissals (1994) 285   
78
 Item 10 
79
 Grogan Dismissal, Discrimination and Unfair Labour Practices  404 
80
 (2005) 1 BLLR 1 (LC)  
33 
 
viewed as misconduct or incapacity. Such an approach reflects, and is entirely in 
keeping with, item 10 of the Code of Good Practice of the Labour relations Act which 
endorse the view that disciplinary action is not always the appropriate way of treating 
alcohol abuse and that counseling and rehabilitation may be the preferred option”.81   
This judgment is important for the employer to determine whether the employees who abuse 
alcohol or drugs must be charged for misconduct or incapacity. It remains the responsibility of 
the employee to indicate or to admit that he or she is an alcoholic or an addict and that 
treatment is necessary. 
 
3.3 DISMISSAL FOR ALCOHOL AND DRUG ABUSE AS MISCONDUCT 
3.3.1 Statutory requirements 
It is generally accepted that the employer has the right to maintain and enforce discipline in the 
workplace. This right has its origin in the common law, more particularly in the contract of 
employment. It is an implied term in the contract of employment. It is also inextricably linked to 
the employee‟s duty to obey all lawful and reasonable instructions. If the employer did not have 
the right to discipline an employee who does not comply with its lawful and reasonable 
instructions, the right to give instructions would be meaningless. The employer‟s right to dismiss 
is the foundation of the employer‟s power to make rules and enforce discipline.82   
 
The South African Bill of Rights guarantees all persons the right to equality that includes the 
right not to be unfairly discriminated against, as well as the right to privacy, dignity and bodily 
integrity.83 Section 23 of the Constitution entrenches the right to fair labour practices. The right 
to fair labour practices in section 23 requires that disciplinary action has to be carried out in the 
context of equality, equal respect, dignity and privacy. An employer is entitled to take 
disciplinary action for misconduct against employees who contravenes a workplace rule 
prohibiting alcohol or substance abuse or who are unable to perform their duties for this reason. 
 
Discipline arising from alcohol or substance abuse is regulated by the LRA and good practice 
guidelines issued under the various labour statutes.84 In particular, at Schedule 8 to the LRA, 
the Code of Good Practice: Dismissal and the Code of Good Practice on Employment of People 
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with Disabilities85 are important in addressing the rights and obligations of employers and 
employees in the context of alcohol and substance abuse. Dismissal is the most severe penalty 
that an employer can impose against an employee guilty of misconduct. Employers may no 
longer rely solely on their contractual power to terminate on notice as an answer to a charge 
that a particular dismissal is unfair. The Code of Good Practice: Dismissal further endorses the 
idea that, as a means of enforcing workplace discipline, dismissal should be considered a 
sanction as last resort.86 
 
In determining whether dismissal is appropriate in the circumstances of a case, the employer 
may have to weigh up a number of factors to come to a decision. Many misconduct cases for 
alcohol and substance abuse appear straightforward but most of them are uniquely challenging 
because of difficult factual and legal issues. These factual and legal issues will be dealt with in 
the discussions which follow. It is important for the employer to consider various factors before 
imposing a sanction for dismissal. 
 
3.3.2 Factors to consider prior to dismissal: 
3.3.2.1 Is dismissal an appropriate sanction? 
This question is a factual one and it remains of the most difficult aspects of workplace discipline. 
Item 3 (5) and (6) of the Code of Good Practice lists a number of factors that must be taken into 
consideration when answering this question. These are two sub-items read as follows: 
(5) When deciding whether or not to impose the penalty of dismissal, the employer should in  
addition to the gravity of the misconduct consider factors such as the employee‟s 
circumstances, (including length of service, previous disciplinary record and personal 
circumstances), the nature of the job and the circumstances of the infringement itself. 
(6) The employer should apply the penalty of dismissal consistently with the way in which it 
has been applied to the same and other employees in the past, and consistently as  
      between two or more employees who participate in the misconduct under consideration. 87  
All these factors must be considered and weighed up together to decide whether dismissal is 
justified, or whether a less severe sanction would be more appropriate. The penalty of dismissal 
will stand if the commissioner or judge is satisfied that a reasonable employer could also have 
decided to dismiss under the circumstances. In Sidumo & another v Rustenburg Platinum Mines 
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Ltd & others88 the Constitutional Court held that in assessing whether the employer‟s decision to 
dismiss is fair: 
“A commissioner will take into account the totality of circumstances. He or she will 
necessarily take into account the importance of the rule that was breached. The 
commissioner must of course consider the reason the employer imposed the sanction of 
dismissal, or he or she must take into account the basis of the employee‟s challenge to 
the dismissal. There are other factors that will require consideration. For example, the 
harm caused by the employee‟s conduct, whether additional training and instruction may 
result in the employee not repeated the misconduct, the effect of dismissal on the 
employee and his or her long serviced record. This is not an exclusive list”.   
 
3.3.2.2 Nature of the misconduct   
Intoxication at work is normally a disciplinary offence because the employee has irresponsibly 
presented himself for work when he is not fit to do so. The employee has not properly tendered 
his services in terms of the employment contract and he is not entitled to be paid for mere 
arrival at work in an unfit state to work. Employees who are drunk at work, especially those 
operating potentially dangerous machinery or equipment and those who drive a vehicle as part 
of their employment duties commit a serious disciplinary offence. The employer‟s responsibility 
to maintain a safe workplace can extend to penalizing supervisory or senior staff for failing to 
report the intoxicated, unsafe behavior of  subordinates, or failing to act against it. 
 
The evidence required to prove that a person has infringed a rule relating to consumption of 
alcohol or drugs depend on the offence with which the employee is charged. If employees are 
charged with being „under the influence‟, evidence must be led to prove that their faculties were 
impaired to the extent that they were incapable of working properly.89 This may be done by 
administering blood or breathalyzer tests. If such equipment is not available, evidence of 
physical observations made by the employer may be sufficient. In Supra Tanker Services (Pty) 
Ltd v Magudulela90 the employee was dismissed for being under the influence of alcohol while 
driving a 32-ton articulated vehicle belonging to the employer. The court held that an employee 
is „under the influence of alcohol‟ if he is unable to perform the tasks entrusted to him with the 
skill expected of a sober person. The question in this case was whether the employee‟s faculties 
had been impaired to an extent that he could no longer perform the skilled, technically complex 
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and highly responsible task of driving an extraordinary heavy vehicle transporting a hazardous 
substance. Having found that the employee could not safely do so in his condition the court 
concluded that his behavior amounted to an offence sufficiently serious to justify dismissal.  
 
3.3.2.3 Nature of the charge  
The manner in which the charge is formulated is of significance in proving misconduct. In Mondi 
Paper v Dlamini91, a computer operator was charged with „drunkenness‟. The court found that 
the employer placed exclusive reliance on the result of a breathalyzer test, and had failed to 
prove that the employee was actually drunk. Despite this decision, if the equipment was used 
for testing is reliable and the test is definitive, technical results should be sufficient to establish 
the intoxication.92 Whether the conclusion will justify dismissal or other discipline depends on all 
the surrounding circumstances.  
 
It may happen that an employer charges an employee who abuses alcohol or drugs for 
misconduct instead of incapacity. In Transnet Freight Rail v Transnet Bargaining Council & 
others93 the matter in question was whether alcohol abuse should be treated as misconduct 
rather than incapacity in circumstances where the employee is not an alcoholic. The evidence 
and common cause facts in this case were that the employee was not an alcoholic and did not 
suffer from alcoholism. The arbitrator committed a gross irregularity in extending the 
requirements to treat alcoholism as a disease (i.e. incapacity) to employees who are not 
alcoholics and who do not suffer from alcoholism (or any other medical illness) simply by virtue 
of the fact that their misconduct involved alcohol. The court found that the employee did not 
have to be subjected to rehabilitation or other requirements of the employee wellness 
programme and should be dealt within terms of the provisions of the LRA regulating discipline 
for misconduct. The Labour Court confirmed this principle: 
When an employee, who is not an alcoholic and does not claim to be one, reports for duty under 
the influence of alcohol, he/she will be guilty of misconduct and not incapacity. Once an 
arbitrator finds that an employee is not an alcoholic, he/she is required to consider whether a 
finding of guilt is fair and whether the sanction applied by the employer is reasonable and 
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justified in the circumstances. In order to do this the commissioner is required to apply the law 
relating to misconduct and not that relating to incapacity.94  
An employee‟s mere acknowledgement that he or she is an alcoholic need not necessarily 
means that his or her word must be accepted, or that medical evidence is necessarily. It is 
unfeasible to treat people for alcoholism if they are not alcoholics. 
 
3.3.2.4 The role of Disciplinary Codes 
In most cases the starting point of the inquiry concerning the procedural fairness of a dismissal 
is the employer‟s disciplinary code. Where there is no code, arbitrators and judges are enjoined 
by the Labour Relations Act to have regard to the Code of Good Practice: Dismissal. The 
Labour Appeal Court in Highveld District Council v CCMA & others,95 made it clear that 
compliance with a disciplinary code is not an independent test for the fairness of a dismissal. In 
this case, an identified firm of consulting engineers complained of irregularities in the employers 
engineering department. The employee was suspended from his duties pending an 
investigation. At a disciplinary hearing the employee was found guilty of misconduct and 
dismissed. During arbitration the arbitrator held that the disciplinary procedure provided for in 
the collective agreement was applicable to the employee‟s disciplinary hearing. He held 
however that the provisions of the collective agreement were not breached “such as to cause 
(him)… to conclude that”96 the procedure was unfair. The court held that the dismissal at issue 
was unfair because the employer had not been „accused‟ in writing by his head of department 
and because a „prosecutor‟ had not been appointed for the appeal hearing. Both were 
requirements of the applicable disciplinary code, which was also a collective agreement. The 
court noted that the employee was seeking to „vindicate‟ his right not to be unfairly dismissed.  
The court held that this was a right...97: 
„The mere fact that a procedure is an agreed one does not, however made it fair. By the 
same token, the fact that an agreed procedure was not followed does not in itself mean 
that the procedure actually followed was unfair‟.  
 
This dictum leaves open two possibilities: it may be that if an employer follows a disciplinary 
code, even an agreed one, the dismissal may nevertheless be unfair when measured against 
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the requirements of the LRA. It may also be that if an employer departs from an agreed 
procedure, it may nevertheless still comply with the requirements of the LRA. 
 
In National Union of Mineworkers v Black Mountain Mineral Development Company (Pty) Ltd98 
the issue was the application of the employer‟s Standard Procedure for A lcohol and Drug-
Related Behaviour Policy. The employee argued that policy must be applied and cannot be 
overridden by the employer‟s disciplinary code. The employer further argued that the status of a 
disciplinary code was that of a guideline not requiring slavish adherence. The judge held that “… 
where the employer‟s disciplinary code and policy provide for a particular approach it will 
generally be considered unfair to follow a different approach without legitimate justification. 
Justice required that employers should be held to the standards they have adopted”.99 The 
principle established by the court is that the employer should not deviate from the disciplinary 
code and practices it had set. 
 
Riekert v CCMA & others100 involved the application of the employer‟s disciplinary procedure 
code. The court was in agreement with the proposition that the disciplinary codes are guidelines 
and that an employer will not necessarily be regarded as having acted procedurally unfairly if it 
has not complied with certain specific parts of its code. The court did not believe however: 
“[T]hat the fact that there is clear case law to the effect that disciplinary codes  are 
guidelines cannot under any circumstances be understood by employers as meaning 
that they may chop and change the disciplinary procedures they have themselves set, 
as and when they wish so. When an employer does not comply with aspects of its own 
disciplinary procedures, there must be good reasons shown for its failure to comply with 
its own set of rules”.101 
This case illustrates that courts and arbitrators are prepared to sanction minor departures from 
codes on the basis that they are merely guidelines. When disciplinary codes fail to comply with 
the requirements of fairness, the employer cannot rely on its compliance with the requirements. 
However, if a code contains provisions which on the face of it appear unfair, the courts and 
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arbitrators are more ready to uphold them if these provisions are the product of genuine 
collective bargaining between the employer and its employees or their unions. 
 
3.3.2.5 Misrepresenting medical history 
Failure to disclose an addiction can constitute misconduct. It may be sufficient cause for 
termination of employment if the true state of affairs subsequently comes to the attention of the 
employer and the information withheld is germane to the employee‟s employment.102 The 
employee may be dismissed for deliberate misrepresentation at the initial interview or selecting 
stage or in the original employment application. The recommended test in these matters is the 
following: 
The theory for the severance of the relationship is that the employment was obtained 
under false pretenses. The issue before the arbitrators is to determine n (1) whether the 
falsification was deliberate, (2) whether the falsification was significant or de minimus, 
(3) whether, if the facts had been known, the employer would have hired the employee, 
and (4) whether the time period between the hiring and the discovery of the falsification 
was significant to erase in whole or in part the consequences of the falsification.103  
 
Lying about one‟s medical history at recruitment may be cause for termination of the contract if 
the above criterion applies. In Hoffman v South African Airways104 a certain attendant failed to 
disclose his addiction to cocaine. This was held by the arbitrator to constitute gross dishonesty. 
The arbitrator referred to the requirements laid down by the Civil Aviation Authority and the 
airline policy regarding medical requirements for cabin crew. The arbitrator found that it was 
clearly stipulated that persons with a history of drug dependency were not suitable for 
employment as a cabin crew. The arbitrator also stated that the symptoms and effects of 
cocaine use were so significant that the airline could, in the interest of public safety, not afford to 
show tolerance in this regard. In These circumstances, it was found that had the employee 
disclosed the dependency at the time of his employment application, he would not have 
qualified for appointment. 
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3.3.2.6 Seriousness of the misconduct 
The seriousness of the misconduct is an important factor when the appropriateness of dismissal 
as sanction is considered. The more serious misconduct the greater the likelihood that dismissal 
is the appropriate penalty.105 One of the most important aspects on which the seriousness of the 
misconduct depends is the nature of the offence. Offences which constitute a serious breach of 
the trust relationship between the employer and the employee are more serious than those 
which do not. Theft, for example, constitutes a serious breach of the trust relationship. Late 
coming breaches the trust relationship to a much lesser extent and thus constitutes an offence 
of a less serious nature. The nature of the work performed by the employee also plays a role in 
determining the seriousness of the offence. If the employee‟s work is of a safety-sensitive 
nature, any intoxication at work will necessarily be serious misconduct.  
 
In Minister of Correctional services v Mtembu No & others106 the court had to consider whether 
alcohol and drug use is a serious offence justifying discipline for misconduct. In this case a 
prison warder was charged with contravening the disciplinary code of the employer in that he 
permitted prisoners to use alcohol in his presence without taking any action. He admitted his 
guilt and was dismissed. The dispute was referred to arbitration and the arbitrator ordered that 
the employee be re-employed with a final warning. The arbitrator held that the sanction was 
inconsistent with the department‟s approach to discipline in the past. On review to the Labour 
Court the judge referred to the LRA107 which provides that if an arbitrator finds that a dismissal is 
unfair he or she may order the employer to reinstate the employee. The consideration of 
consistency or equality of treatment is an element of disciplinary fairness. The gravity of the 
misconduct was weighed against considerations such as the employee‟s long service, his clean 
disciplinary record, and the fact that he showed remorse, confessed and pleaded guilty. The 
court upheld the award of the arbitrator. The degree of intoxication is also relevant. In 
Kleinkoppje108 the employee, who has three times the legal limit in his bloodstream, was 
dismissed.  
 
3.3.3 Misconduct outside the workplace 
Employers have no right to dictate the conduct of employees outside working hours. However, 
employers clearly have an interest in how their employees behave outside working hours if their 
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private conduct affects their work performance, the good name and the reputation of the 
employers or its business dealings, or interpersonal relations in the workplace.109 The onus 
rests on the employer to establish that it has sufficient and legitimate interest in an employee‟s 
conduct outside the workplace or after working hours to justify disciplinary action against that 
employee. In NUM & others v East Rand Gold & Uranium Co Ltd110 a company bus was 
transporting employees to a local township. An employee assaulted a fellow-employee on the 
bus and was dismissed. The Industrial Court held that the dismissal was justified even though 
the assault occurred after hours and off the employer‟s premises. The court held that all 
employees on the bus were at the time still discharging their duties as employees. The court 
further held that the employer had a duty to ensure the safety of employees in transit.  
 
If an employee drinks so much after hours that his health is impaired, he may find himself 
subject to disciplinary action. In SACCAWU obo Johnson and Clover SA (Pty) Ltd111 a 
supervisor consumed an excessive amount of alcohol at a party on the last weekend of his 
annual leave. The amount he drank was so excessive that a doctor issued a medical certificate 
booking him off for another week. The charges against him included that he was absent from 
work because of a self-inflicted illness. The employee argued that the cause of his illness should 
not be held against him. The arbitrator held as follows: 
“… An employer clearly has an interest in an employee‟s conduct outside the workplace 
to the extent that it affects his capacity to perform during working hours… Had the 
applicant still been intoxicated on his return to work the company would have been 
entitled to take action against him. That he was suffering from other debilitating after-
effects of his drinking is in my view much the same”.112  
The employee must therefore be fairly discipline for his non-work related conduct.  
 
According to these judgments an employer clearly has an interest in an employee‟s conduct 
outside the workplace to the extent that it affects his capacity to perform during working hours. If 
the applicant is still intoxicated on his return to work the employer is entitled to take disciplinary 
action against him. If the employee suffers from other debilitating after-effects of his drinking 
bout, the employer can still discipline him.   
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3.3.4 Fairness of dismissals for alcohol and drug abuse in terms of the LRA 
The LRA requires that procedural and substantive fairness are ingredient requirements for a fair 
dismissal.113 In order to prove that a dismissal was substantively fair, the employer would have 
to show that there was a valid reason for the dismissal.114 This would be a breach of a 
workplace rule such as one prohibiting the use of alcohol and certain prohibited substances. 
The consequences of the breach must be clearly understood by the employee. Procedural 
fairness relates to the manner in which employer have arrived at the decision to impose the 
sanction.115 This would require proper notice of the disciplinary hearing, the opportunity to 
challenge and lead evidence, the right to representation and the right to appeal. These 
requirements of the LRA are supplemented by Schedule 8 of the Code of Good Practice: 
Dismissal that sets out the specific guidelines to be followed by employers to ensure fair 
dismissal for incapacity and misconduct. The Code sets out the requirements of a fair pre-
dismissal procedure in cases of alleged misconduct.116 The Code also sets out the following 
requirements, which an arbitrator or other functionary who determines whether a dismissal for 
misconduct is unfair, to be considered:117  
(a) Whether or not the employee contravened a rule or standard regulating conduct in, 
or of relevance to, the workplace; and 
(b) If a rule or standard was contravened, whether or not – 
(i) the rule was a valid or reasonable rule or standard; 
(ii) the employee was aware, or could reasonably expect to have been aware, of 
the rule or standard; 
(iii) the rule or standard has been consistently applied by the employer; and 
(iv) dismissal was an appropriate sanction for the contravention of the rule or 
standard. 
The LRA also defines a dismissal to be automatically unfair where it is based on various 
personal characteristics, including disability, religion or culture.118 Despite the prohibition on 
automatically unfair dismissals, the LRA contemplates that the dismissal may be fair if the 
reason for the dismissal is based on an inherent requirement of a particular job.119 It is therefore 
                                                          
113
 Section 188(1) 
114
 Section 188(1)(a) 
115
 Section 188(1)(b)       
116
 Item 4(1      
117
 Item 7 
118
 Section 187 
119
 Section 187(2)(a) 
43 
 
possible that pre-employment testing may determine that an employee is alcohol or drug 
dependent and cannot satisfy essential job requirements. 
 
Fairness applies to both employer and employee. It involves the balancing of competing and 
sometimes conflicting interests of the employer, on the one hand, and the employee on the 
other. The weight to be attached to those respective interests depends largely on the overall 
circumstances of each case. In judging fairness, a person or a court will apply a moral or value 
judgment to established facts and circumstances, and in doing so it must have due regard to the 
objectives sought to be achieved by the LRA. Value judgments cannot be right or wrong in 
themselves. They can only be more or less justified according to shared perceptions of such 
elastic concepts as fairness, justice, truth, beauty and the like.120 It is only when a judgment is 
so aberrant according to common standards that it becomes eccentric to the extent that it can 
be said with any confidence to be wrong.121 
 
In Sidumo v Rustenburg Platinum Mines122 a security guard was dismissed for negligently failing 
to follow prescribed search procedures. In this case the Constitutional Court explained that a 
commissioner must determine fairness of a dismissal as an impartial adjudicator. This requires 
the commissioner to give consideration to the position and interest of both employer and 
employee in order to make a balanced and equitable assessment. Commissioners must assess 
the fairness of the dismissal in an objective manner.  
 
The court enjoined commissioners to take the following factors into account to determine 
whether a dismissal was fair: The importance of the rule that had been breached; the reason 
why the employer imposed the sanction of dismissal; the basis of the employee‟s challenge to 
the appropriateness of the sanction; the harm caused by the employee‟s conduct; the effect of 
the dismissal on the employee; whether additional training and instruction may result in the 
employee not repeating the misconduct; whether progressive discipline was applied and if not, 
whether progressive discipline may be effective; the employee‟s disciplinary record and length 
of service; the presence or absence of dishonesty in the employee‟s conduct; whether the 
misconduct is serious and makes a continuous relationship intolerable; whether the employer 
has applied the sanction of dismissal consistently in the past and between employees who 
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participate in the same misconduct. In Sidumo123, the court confirmed that when arbitrating 
disputes concerning dismissals, commissioners must apply their own sense of fairness and that 
they may disagree with the employer‟s decision. 
 
The test of fairness as it applies in dismissal for alcohol abuse was considered and applied in 
the case of Builders Trade Depot v CCMA & others.124 In this case the employee was dismissed 
for drinking on duty. At the time of the dismissal, there was an existing written warning 
pertaining to the same offence applicable to him. The employee was a relief forklift driver, but on 
the date in question, he was dealing with members of the public. The commissioner found his 
dismissal to have been unfair and ordered reinstatement of the employee.  
 
The court held that the commissioner‟s conclusion was so unreasonable that no reasonable 
arbitrator could have come to the same conclusion. The court held that the fist arbitration award 
stands and that the employee‟s dismissal was fair. The court held that the comm issioner should, 
in determining the fairness of the dismissal, consider and give weigh to the observation of the 
witness, the breathalyzer test, the employee‟s embarrassment of the public and the implication 
of being lenient in the application of an important rule and the message sends to other 
employees regarding the infringement of such a rule. This case will be discussed in detail in 
Chapter 4. 
 
It is evident from the cases discussed and legislation referred to, that in the words of Grogan: 
“Assessing the fairness of a dismissal or other sanction it is not quite the same as judging the 
aesthetic value of a work or art.”125 The fairness of a dismissal has to be measured against 
work-related standards, such as shared views of appropriate discipline in the workplace, the 
need to preserve jobs where possible and minimum standards of fairness. It is possible to say 
that the decision to dismiss an employee unfair if it violates such fundamental principles as like 
treatment for like offenders, or where rules of the workplace state that some lesser penalty must 
be applied for the offence in question. In the absence of such obvious unfairness, the matter is 
large one of individual preference. Because employers have different views of reasonableness, 
one employer will reasonably dismiss the employee, while the other will reasonably keep him 
on. Both views may be quite reasonable. If it was quite reasonable to dismiss the employee 
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then the dismissal must be upheld as fair, even though some other employers may have 
dismissed him. 
 
3.4 DISMISSAL FOR INCAPACITY DUE TO ALCOHOL AND DRUG ABUSE 
The Code of Good Practice: Dismissal sets out the following guidelines for dealing with 
employees who are unable to perform their work due to illness or injury: 
(1) Incapacity on grounds of ill health or injury may be temporary or permanent. 
            If an employee is temporary unable to work in these circumstances, the employer should 
investigate the extent of the in capacity or injury. If the employee is likely to be absent for       
a time that is unreasonably long in the circumstances, the employer should investigate 
all possible alternatives short of dismissal. When alternatives are considered, relevant 
factors might include the nature of the job, the period of absence, the seriousness of the 
illness or injury and the possibility of securing a temporary placement for the ill or injured 
employee. In cases of permanent incapacity the employer should ascertain the 
possibility of securing alternative employment, or adapting the duties or work 
circumstances of the employee to accommodate the employee‟s disability.126 
This highlight the nature, degree and extent of the incapacity, and the steps the employer 
should take to accommodate the employee.  
 
The Code made special mention of employees addicted to drugs or alcohol, in which cases the 
employer is enjoined to consider counseling and rehabilitation.127 Drugs and alcohol abuse that 
result in an inability to perform the work which the employee is employed to do would be a valid 
reason for an incapacity dismissal provided that it is done in compliance with the LRA. The 
dividing line between addiction and mere drunkenness is sometimes blurred.  
An employee who reports for duty under the influence of alcohol or drugs may be charged for 
misconduct. Whether such employee should be considered for counseling or rehabilitation 
depends on the facts of each case. These steps are generally considered unnecessary if 
employees deny that they are addicted to drugs and alcohol, or that they were under the 
influence all the time. In addition, the Disability Code128 also contains specific guidelines for 
rehabilitation and reasonable accommodation. This Code applies to all employees with clinically 
recognized impairments that are regarded as „substantially limiting‟, but excludes among others, 
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disorders relating to drug or alcohol abuse (unless the employee is undergoing a recognized 
treatment program. 
 
3.4.1 When is substance abuse incapacity? 
The answer on this question depends on the facts of each case. In Reckitt & Colman SA (Pty) 
Ltd v CCMA & others129 the employee was dismissed on grounds of incapacity. The employee 
was constantly ill and absent from work due to alcohol use. He received counseling and medical 
treatment for his condition and was informed that the excessive sick leave he was taking caused 
an intolerable situation. The employer attempted to accommodate him over an extended period 
of time, and eventually terminated his services. The dispute came before an arbitrator who 
rendered an award in favour of the employee. The basis of the award was that he was 
dismissed for incapacity arising from ill health. The Labour Court found that, although this case 
was viewed by the arbitrator as one relating to incapacity, it could just as well have been a case 
of misconduct. He should therefore consider that the necessary steps were taken by the 
employer and were justified in the circumstances. 
 
Where an employer is to some extend responsible for creating the situation, there is more an 
obligation to treat the conduct as incapacity and to assist the employee. In Esau & Another v 
Wynland Boerdery Belange (Pty) Ltd t/a Zetler Bros130 an employee was dismissed for being 
drunk on duty in the agricultural sector. The court investigates the extent to which the employer 
encourages and promotes the misuse of alcohol and whether it still makes use of the „dop‟ 
system on its farm. This is a system based on remunerating employees on the farm with 
alcohol. The employer must take into account the possibility of rehabilitation of an employee 
when determining the appropriate sanction of alcohol abuse. In this case the employer has to 
share responsibility for the employee‟s addiction. 
 
Incapacity dismissals are „no fault‟ terminations of employment. Since the employee is not at 
fault, these dismissals require a special procedure to be followed. In Laycock v Cereal 
Packaging131 the tribunal stated that „the approach of the employer is… to be based on … 
sympathy, understanding and compassion‟. One has to look at the „whole history and the whole 
picture‟. The employer must make clear to the employee the position after a full inquiry and 
investigation, „so that the employee realizes the point of no return, the moment of the decision‟ 
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has arrived, and that the dismissal is now imminent unless there are other alternatives. McCann 
stated that the following test is to be applied:132  
 The employer is obliged to ascertain the capability of the employee to perform the work 
for which he or she was employed. 
 If unable to do so, the extent to which the employee can perform functions. 
 If so, whether the duties can be adapted. 
 If not, whether an alternative post can accommodate the employee. 
The process to be followed is not of a disciplinary nature, but is more an all-encompassing 
enquiry, including counseling and medical assessment. 
 
In the case of Naik v Telkom SA133 an employee was dismissed from his employment for being 
under the influence whilst on duty. The arbitrator emphasized that alcoholism should be treated 
as an illness in the employment context. It was also noted that if alcoholism was viewed as an 
illness, than an employee displaying the symptoms of alcoholism must be treated like any other 
employee suffering from an illness. When considering how to deal with incapacity due to 
alcoholism, the commissioner said that: 
 „Thought must be given to the nature of the job; the length of time that the employee 
would have to be away from work to rehabilitate; and the possibility of securing a 
temporary replacement. Before dismissal could be affected the extent of the disability 
suffered as well as to the availability of alternative work must be considered.‟ 
 
The commissioner took into account that, although the employee was a problem drinker for 
years, the employee had only actually caused problems at work on two occasions since he 
began rehabilitation. Furthermore, he had submitted to treatment for his alcohol dependence 
and was still on treatment. The employer was ordered to reinstate the employee and to enter 
into consultations regarding a suitable alternative position for the employee.  
 
The cases discussed highlight how difficult it is for the employer to determine when substance 
abuse is incapacity. However, employers must establish whether they are dealing with a case of 
alcoholism, and as such incapacity. 
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3.4.2 Fairness of incapacity dismissals 
Drug and alcohol abuse that results in inability to perform the work that the employee is 
employed to do would be a valid reason for an incapacity dismissal, provided it is done fairly. 
The Code regulating fair dismissal requires all persons determining the fairness of an incapacity 
dismissal to determine:134  
a) whether or not the employee is able to perform the work; 
b) if the employee is not capable – 
(i) the extent to which the employee is capable to perform the work,  
(ii) the extent to which the employee‟s work circumstances might be adapted to 
accommodate the disability, or, where this is not possible, the extent to which the 
employee‟s duties might be adapted, and 
(iii) the availability of any suitable alternative work. 
 
The cause and degree of the incapacity are relevant to the fairness of the dismissal. Workers 
who are injured at work or incapacitated by work-related illness must get more sympathetic 
treatment.135 In other words, greater effort must be made by the employer to accommodate 
them in some way to avoid terminating their services. In certain cases, alcoholism and drug 
abuse are singled out for certain steps to be considered, such as counseling and 
rehabilitation.136 The nature and size of the employer‟s business will also need to be taken into 
account, as small business may not have the resources to cope with supporting non-productive 
employees or those with a chronic problem.137 Counseling and rehabilitation rather than 
dismissal may thus be appropriate in cases of drug or alcohol- related problems. 
 
The capability of the employee to do the job is also relevant to the fairness of the dismissal. The 
employer is required to determine the nature and severity of the employee‟s incapacity and the 
employee‟s prognosis. Whatever the cause of the incapacity, the onus rests on the employer to 
prove that the employee is in fact incapacitated. In the case of Hoffman v SA Airways138, SAA 
had refused to appoint the employee as a cabin attendant because he was HIV-positive. The 
court made it clear that mere assumptions about the employee‟s abilities to perform will not 
pass when it comes to proving incapacity. In Zondi and PPM Security Services (Pty) Ltd139, a 
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security guard was dismissed for incapacity in the form of impossibility of performance. A client 
complains that he was under the influence of alcohol whilst on duty. The employer‟s decision to 
dismiss was set aside by the commissioner on the grounds that it could not be said that he was 
incapable of performing his duties at another client. The employer has a duty to assist and 
accommodate an employee with an alcohol-related problem. He or she also had a duty to 
manage the disciplining of the employee on the basis of incapacity. If the employee is 
incapacitated due to alcohol or drug use, he should be treated as suffering from a disability. The 
employee should be given a reasonable opportunity of rehabilitation.  
 
The seriousness of the incapacity is a further factor of relevance to the fairness of the dismissal. 
The Code distinguishes between temporary absences due to illness or injury and absences that 
endure for a time that is unreasonably long in the circumstances. The Code does not require 
that the absence must be for an unbroken period before dismissal can be considered. When a 
period of absence may be deemed „unreasonable long‟ is expressly made dependent on the 
circumstances. The reasonableness of an employee‟s absence due to alcohol or drug abuse 
should be evaluated according to such factors as the importance of the employee‟s job, his or 
her length of service, the ease with which the employee can be temporarily replaced, the 
financial capacity of the employer to make arrangements to replace the employee, the prospect 
of the employee recovering, and the effect of the employee‟s absence on other employees. 140 
The provisions of the Basic Conditions of Employment Act (BCEA),141 or any sectoral 
determination, collective agreement or contract of employment must also be taken into account 
when deciding to take action for absenteeism arising from incapacity due to alcohol and drug 
problems. 
 
Investigation and reasonable accommodation are also of relevance to the fairness of a 
dismissal for incapacity. Employees are obliged to investigate both the extent of the employee‟s 
disability and possible ways of adopting the employee‟s work to accommodate the employee. 
This entails consultation with the employee, and examining how the disability impacts on the 
employee‟s performance. In NUMSA on behalf of White and Lear Automotive Interiors (Pty) 
Ltd142 an arbitrator held that he could not find a dismissal for incapacity substantially fair without 
expert evidence by an occupational health expert relating to the degree of the employee‟s 
incapacity and the work environment. The arbitrator was of the view that without such evidence, 
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the propositions that the employee‟s work could not be adapted or he could not be given 
alternative work could not be tested. In Jansen and Pressure Concepts143, the employer‟s duty 
to assist the employee and accommodate his needs was described. The arbitrator held that: 
 “However slight the duty of the employer was, however, the employer certainly had a  
            duty to at least give due weight and consideration to the problem, and to make some          
attempt, however small, to assist the employee. The employer can be expected to have 
attempted to seek and provide some form of counseling for the applicant, once it had 
been aware that his problem was alcohol-related.”   
 
The employee was dismissed for poor time-keeping which he explained was due to an alcohol-
related problem. The arbitrator was of the view that the employer had a duty to manage the 
discipline of the employee on the basis of incapacity. The employer did not give proper 
consideration to the alcohol problem and he failed in his duty of accommodation in the light of 
the employee‟s alcohol problem. 
 
When is termination for incapacity fair? Grogan states the following:144 
           “The employees have been counseled and their medical condition and the problems 
arising from them have been discussed by the employer. The employees‟ medical 
conditions make it impossible for the employees to perform their normal duties. The 
employees‟ prognoses are poor. The employees have had a fair opportunity to contest 
the employer‟s conclusions about their medical conditions and prognoses. The 
employees working conditions cannot be adapted or alternative work is not available.‟‟ 
 
3.4.3 The refusal of counseling by the employee 
An employee can decline assessment or refuse to undergo counseling or treatment. In this 
instance, discipline should be applied by a sanction short of dismissal. If the employee 
continues to refuse treatment or counseling, dismissal may be justified. In Spoornet v SARHW 
obo Nkosi145, an employee who was dismissed for being drunk on duty refusing assistance and 
denying that he had an alcohol problem. The employer had made a serious effect to assist the 
employee but he was totally uncooperative. The employee could not be compelled to accept 
treatment. The arbitrator concluded that reinstating him would simply lead to a repetition of 
problems experienced in the workplace. The dismissal of the employee was upheld. 
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3.4.4 Employee Assistance Program 
Employee Assistance Program (EAP) is defined as a work site-based program, designed to 
assist in the identification and resolution of productivity problems associated with employees 
impaired by personal concerns, but not limited to health, mental, family, financial alcohol, drug, 
stress or other personal concerns that may adversely affect employee job performance. 146 The 
EAP is one of the fundamental ways in which a company can attend to treat the alcohol or drug 
problem in its constituency. The purpose of the EAP is to help employees who have or may 
develop social, behavioural or health problems that could affect work productivity or the safety 
of the employee or other employees. EAP‟s do not focus solely on alcohol and drug related 
problems, but are equipped to intervene when such cases arise within the workplace. EAP‟s are 
restorative and preventative and not punitive in nature.147 Employers also used EAP‟s as part of 
the business strategy to enhance employee functioning, loyalty and performance in 
organizations around the world.  
 
There are two major reasons for EAP in the workplace. Firstly, the identification of social 
problems at work stemming from issues such as violence, strikes, high turnovers, high costs of 
recruitment, low productivity, psychological or alcohol and drug related problems. Secondly, the 
employer‟s positive regard for employees. This could therefore be seen as the employer‟s social 
responsibility. An EAP must provide timely, professional help for employees whose alcohol and 
drug problems are interfering with their work performance. EAP practitioners are skilled in the 
early identification of substance abuse problems and speedily initiate referrals in instances 
where employees require immediate treatment. Those employees who seek assistance for 
alcohol and drug problems are more successful in resolving their problems. 
 
Self-referrals are the aim of a successful EAP148. A colleague, union member, medical staff 
member or supervisor can make referrals. Referrals are normally made once an employee‟s 
work performance suffers and there is a clear pattern of decline. Referrals are not a disciplinary 
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measure but a means to assist the employee. However, should the employee decide not to 
make use of the EAP and there is no visible improvement in work performance, this may lead to 
disciplinary measures. Having access to follow-up services is important for employees as it will 
ensure that they continue to secure the type of counseling or treatment needed to avoid, or at 
least to effective manage relapses. 
 
3.5 CONCLUSION 
Discipline for alcohol and drug abuse in the workplace should be progressive in nature, intended 
to remedy rather than merely to punish wrongful behavior. Disciplinary sanctions should be 
designed to discourage repeated alcohol and drug abuse. The employer must have a clear 
policy on being at work under the influence of drugs and alcohol. The employer will have to 
prove intoxication to discipline employees for being impaired at work. The courts and arbitrators 
have held that this requires subjective confirmation, although, in my view, the objective test is 
more reliable. Different standards of conduct may be expected of different employees given the 
nature of their work and the degree of their responsibility. If the employee‟s work is of a safety-
sensitive nature, any intoxication at work will necessarily be serious misconduct. If the 
employee‟s intoxication or alcohol or drug use is the result of an underlying dependence, the 
employee should be treated as suffering from a disability. In these circumstances, the employee 
should be given a reasonable opportunity for counseling and rehabilitation. In circumstances 
when it becomes apparent that the continued employment of an employee is impossible 
because of the severity of his addiction or his inability to abide by reasonable standards, then 
the employer may terminate his employment. Dismissal for incapacity occurs if the employee no 
longer has the capacity to work (on account of his alcohol or drug dependence). Dismissal for 
misconduct occurs if an employee consistently acts as though he is not bound by the rules of 
conduct within the employer‟s establishment. As shown by case law, it is in some circumstances 
difficult to distinguish between misconduct and incapacity for alcohol and drug-related problems 
in the workplace. The dismissals must however, comply with the requirements of substantially 
and procedurally fairness as stipulated in Schedule 8 of the LRA. 
 
In broad terms a dismissal for incapacity occurs if the employee no longer has the capacity to 
work (on account of his alcohol or drug dependence) whereas a dismissal for misconduct 
occurs if an employee consistently acts as though he is not bound by the rules of conduct within 
the employer‟s establishment. As shown by case law, it is in some circumstances difficult to 
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distinguish between misconduct and incapacity for alcohol and drug- related problems in the 
workplace.  
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CHAPTER FOUR 
PERTINENT CASE LAW 
 
4.1 INTRODUCTION 
The cases that will be discussed hereinafter are some of the most pertinent regarding the issue 
of alcohol and drug abuse in the workplace. The purpose of the analysis will be to highlight 
certain key aspects relating to dealing with employees under the influence of alcohol and drugs. 
The Transnet Freight Rail v Transnet Bargaining Council & Others149 case focuses on whether 
alcohol abuse is misconduct or incapacity. The Goodyear SA (Pty) Ltd v CCMA & Others150 
case show that being under the influence of alcohol while on duty does not inevitably justify 
dismissal. The Astore Africa (Pty) Ltd v CCMA & Others151 case focuses on the issue of when is 
evidence sufficient to prove intoxication in the workplace. Tanker Services (Pty) Ltd v 
Magudulela152 case focuses on intoxication as a matter of degree. The employee could only be 
under the influence of alcohol if he was no longer able to perform the tasks entrusted to him with 
the skill expected of a sober person. In the Builders Trade Depot v CCMA & Others153 case the 
test for fairness as it applies in dismissal for alcohol abuse was considered and applied. 
 
4.2 TRANSNET FREIGHT RAIL V TRANSNET BARGAINING COUNCIL & OTHERS  
In this case the employee worked for the employer for seven years. The employee was a yard 
official whose duties involved directing and coupling of trains at Transnet marshalling yards. 
This was a „safety critical‟ position. Due to the nature of the work performed the offence of being 
under the influence at work constitutes serious misconduct in terms of the employer‟s 
disciplinary code. The employee also happened at the time to be on a 12-month final warning 
for a similar offence. The employee claimed that she had over imbibed on the second occasion 
because she had been „abused‟ the night before. Personal problems regarding her in-laws and 
possible transfer had led to the employee consuming alcohol and arriving for work under the 
influence of alcohol. There was no evidence to show that she was incapable of performing her 
duties. Despite this, the employer found her guilty of misconduct and terminates her services.  
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The arbitrator who was called upon to determine whether the employee‟s dismissal was fair 
rejected the employee‟s submission that the employer had applied discipline inconsistently in 
her case. The arbitrator however found that the presiding officer failed to apply his mind to the 
employer‟s Employee Assistance Programme (EAP) and to the employee‟s personal problems, 
with which he was “well versed”, and that the presiding officer could, and should, have 
recommended counseling. The commissioner held that the passage of 11 months and 26 days 
since the employee had received her final warning for the earlier offence lapse proved that she 
had indeed taken the warning seriously. The commissioner added that the employee had 
expressed remorse, that a lesser sanction such as unpaid suspension would have been more 
appropriate and that there was no evidence to show that she was incapable of performing her 
duties. The commissioner further added that the employee had not intentionally breached the 
rule against reporting for duty while under the influence. She had rather “negligently consumed 
alcohol the night before she was booked on duty and accordingly she did not deliberately flout 
the rules for some or other personal gain”. The commissioner ordered the employer to reinstate 
the employee and to compensate her with a month‟s salary, and directed the employee to 
submit to rehabilitation in terms of the employer‟s substance abuse policy.  
 
This award was referred to the Labour Court for review. The court found that it was common 
cause that the employee was not an alcoholic and that the misconduct she committed was 
reporting for duty under the influence of alcohol and rendering her incapable of performing her 
duties. The court found that an employee who was not affected by alcoholism as a disease did 
not have to be subjected to rehabilitation or other requirements of the employees‟ wellness 
programme. When an employee who is not an alcoholic and does not claim to be one, reports 
for duty under the influence of alcohol, he or she will be guilty of misconduct. Once a 
commissioner found that the employee is not an alcoholic he or she is required to consider 
whether a finding of guilt is fair and whether the sanction applied by the employer is justified in 
the circumstances. Employees who are not alcoholics are in control of their consumption and 
are fit to be held accountable for it. 
 
The following was evident in this case: The employee was not an alcoholic; therefore the EAP 
was not relevant. The arbitrator failed to take into account the final warning and the common 
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cause fact that the employee was not an alcoholic. Therefore, the arbitrator does not satisfy the 
test for “reasonableness” laid down in Sidumo154 
 
The commissioner also did not give enough weight to the following: The fact that the employee 
knew the rule and was aware that breaching it could result in dismissal. The nature and the 
responsibilities of the employee‟s job function. The employee‟s disciplinary record, including the 
final written warning that was in effect. Was the employee guilty of misconduct or, was she 
entitled to benefit from the reference in the employer‟s code to alcoholism? In this regard 
Grogan states the following in Workplace law:155 
“Employees may be dismissed if they consume alcohol or narcotic drugs to the point 
they are rendered unfit to perform their duties. There may, however, be a thin dividing 
line between cases in which alcohol or drug abuse may properly be treated as 
misconduct, and those in which it should be treated as form of incapacity. The Code of 
Good Practice: Dismissal specifically singles out alcoholism or drug abuse as a form of 
incapacity that may require counseling and rehabilitation [Item 10 (3)] …” 
 
The employee‟s misconduct lay, not in the act of drinking, but in reporting for duty knowing that 
she was under the influence and that she should not have done so.156 Due to the nature of the 
work performed the offence of being under the influence at work constituted serious misconduct 
in terms of the employer‟s disciplinary code. 
 
4.3 GOODYEAR SA (PTY) LTD V CCMA & OTHERS 
The employee had been employed as a “passenger tyre sorter” by the employer and had twenty 
years service. The employee was awoken from his sleep some five hours before he was due to 
start his normal shift by other personnel of the employer. They were sent to his home to ask him 
whether he was prepared to work overtime by commencing his shift earlier, since management 
was having a problem with absenteeism. The employee agreed to commence working his shift 
early. He said he did so because he did not want to incur the anger of the employer‟s area 
manager. The employee was then transported to the workplace where senior staff found that he 
was under the influence of alcohol. The two breathalyzer tests which were done on the 
employee, and other observations made of the employee indicate clearly that he was 
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considerably under the influence of alcohol but not completely intoxicated. The employee had 
signed an acknowledgement of the rule. The employee had a valid final written warning for this 
very same form of misconduct at the time of the offence. The employee was, as a result of his 
reporting for duty under the influence of alcohol, dismissed after a properly convened 
disciplinary enquiry. 
 
The employee referred a dispute about this alleged unfair dismissal to the CCMA in terms of the 
LRA.157 The Labour Appeal Court acknowledges that the employee should not report for duty 
while under the influence of alcohol but take the following facts into consideration: 
 The employee was at the time doing the company a favour by starting work before his 
normal shift.  
 The unannounced arrivals of persons send by the area manager at the home of the 
employee while he was enjoying his free time. 
 The pressure on the employee to comply with the request to work overtime. 
 The alcoholism which, in all probability, has impaired the employee‟s judgment as to 
whether or not he should declined or accepts the invitation to work overtime. 
In the light of these facts the court upheld the award of the arbitrator as rational and justifiable.  
 
4.4 ASTORE AFRICA (PTY) LTD V CCMA & OTHERS   
The employee was employed as a truck driver prior to his dismissal by the employer. The 
employee was charged for being under the influence of alcohol while driving the employer‟s 
vehicle and also of delivering to a customer while under the influence of alcohol. The security 
guard at the client‟s premises became suspicious when the employee arrived there to del iver 
goods.158 They required the employee to take an alcohol test to which he agreed. The result of 
the test was positive. The guards reported their finding to the employer and on his return the 
driver was summoned to the HR office and told to go home. The driver, who smelled of alcohol, 
slurred his words and with red eyes, refused to leave. From the observations of the HR officer 
and the employee‟s belligerent attitude, read with the result of the alcohol test, the HR officer 
concluded that the employee was under the influence of alcohol.  
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The security guard did not testify and although the result of the alcohol test on the employee 
was positive it did not indicate the extent of the alcohol content. The commissioner in his 
arbitration award found that: 
“The respondent‟s witnesses testified that the applicant was drunk of the date of the 
incident, because his speech was slightly slurred, he smelled alcohol on his breath and 
his eyes were very red. The evidence is probable cause, the evidence was consistent 
[sic] and the applicant admitted that he smelled alcohol. It further indicates that the 
applicant consumed alcohol. The difficulty with the evidence is that it does not prove the 
charge brought against the applicant, because intoxication is a matter of degree”. 
 
According to the commissioner the evidence was not sufficient to prove that the employee was 
so drunk that his faculties were impaired as a result of alcohol consumption. The arbitrator 
found he was unable to conclude from the evidence that the employee had attained that degree. 
The commissioner stated that the employer had failed to prove that the driver was incapable of 
driving. The Labour Court found nothing unreasonable or irrational about the manner in which 
the commissioner had approached the matter. The judge quoted from Mondi Paper159 in which 
the court held that slurred speech was not sufficient to prove intoxication, unless other possible 
causes, such as fatigue or a speech impediment, were excluded. The court furthermore referred 
to Astore Africa160 in which it was held that the commissioner had correctly asked whether the 
driver was under the influence of alcohol while driving the company‟s vehicle, and had correctly 
answered that question in affirmative. The key question was whether the employee was unable 
to perform his duties because of the consumption of alcohol. According to the court the 
commissioner had correctly concluded that the evidence was insufficient to prove that the 
employee was unable to perform his duties. 
 
4.5 TANKER SERVICES (PTY) LTD V MAGUDULELA 
In this case the employee was dismissed for being under the influence of alcohol while driving a 
32-ton vehicle belonging to the employer whilst make deliveries to a customer. A security guard 
at the customer‟s premises required the employee to subject himself to a breathalyzer test. The 
employee refused saying that he required the presence of a shop steward. The employer‟s fleet 
controller went to the customer‟s site and observed the condition of the employee. He testified 
that the employee smelt of alcohol, spoke with a slur and was unsteady on his feet and had “all 
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the symptoms of one who consumed alcohol”. The controller required the employee to undergo 
a breathalyzer test. The employee again refused to subject himself to such a test unless a shop 
steward was present. At the Industrial Court hearing the employee admitted to having 
consumed alcohol the night before but denied that he was under the influence of alcohol. The 
court found that the fleet controller‟s evidence was unreliable and reinstated the employee.  
 
The employer appealed to the Labour Appeal Court. The court noted that the employer‟s 
difficulty in proving the charge against the employee arose from the fact that intoxication is a 
matter of degree. The court held that the employee is under the influence of alcohol if unable to 
perform the tasks entrusted to him with the skill expected of a sober person. Whether an 
employee is, by reason of the consumption of intoxicating liquor, unable to perform the task 
entrusted to him by an employer depends on the nature of the task. The question in this case 
was whether the employee‟s faculties had been impaired to the extent that he could no longer 
perform the skilled, technically complex and highly responsible task of driving an extraordinary, 
heavy vehicle transporting a hazardous substance. Having found that the employee could not 
safely do so in his condition the court concluded that the employee‟s behavior amounted to an 
offence sufficiently serious to justify dismissal. The following extract from this case is 
instructive:161   
Whether the employee is, by reason of the consumption of intoxicated liquor, unable to 
perform a task entrusted to him by an employer must depend on the nature of the task. 
A farm labourer may still be able to work in the fields although he is too drunk to operate 
a tractor. Consumption of alcohol would make an airline pilot unfit for his job long before 
it make him unfit to ride a bicycle. The question which I should ask myself is, whether the 
respondent‟s faculties were shown in all possibility to have been impaired to the extent 
that he could no longer properly perform the skilled, technically complex and highly 
responsible task of driving an extraordinary heavy vehicle carrying a hazardous 
substance. 
The court found that the employee was on a balance of probabilities shown to have had his 
faculties impaired by the consumption of intoxicating liquor and so to have transgressed the 
disciplinary code of the employer. The court found that in this case the offence was grave 
enough to warrant dismissal. 
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The employee‟s refusal to undergo a breathalyzer test counted against him because he 
probably knew that it might have proved positive. Irrespective of how much alcohol he had 
consumed, he performed an inherently dangerous job and is therefore more culpable than an 
employee who performed routine work, like sweeping.162 Yet the complexity of the employee‟s 
work cannot in itself prove that he or she is under the influence. It can only lower the threshold 
where it becomes possible to say that an amount of alcohol in the employee‟s bloodstream must 
have rendered him or her incapable of performing work for which the employee is paid.  
 
4.6 BUILDERS TRADE DEPOT V CCMA & OTHERS 
In this case the employer dismissed the employee for been drinking while on duty. At the time of 
the dismissal there was an existing written warning for driving a forklift while under the influence 
of alcohol. The employee was a relief forklift driver, but he was not fulfilling those duties on the 
day in question. On this day he was a salesperson who was dealing with members of the public. 
The commissioner nonetheless found his dismissal to have been unfair. 
 
The employer sought to review the reinstatement award and a rescission award by another 
commissioner prior to the arbitration. The employer‟s branch manager testified that the 
employee had been found on the afternoon in question smelling of alcohol on his breath, 
unsteady on his feet and his eyes were bloodshot. In spite of his condition, the employee denied 
that he had been drinking. He then agreed to do a breathalyzer test. The test showed that his 
blood/alcohol level was over the legal limit to drive a vehicle. He had admitted that he had drunk 
a “Long Tom” beer during his lunch break on an empty stomach. The representative for the 
employee argues that the employee was an alcoholic, but the employee denied that he had a 
drinking problem. In spite of this evidence the second commissioner found that the employee 
was not under the influence of alcohol to such an extent that he could not perform his duties 
properly. The commissioner also found that his dishonesty was not sufficient serious to warrant 
dismissal and that the dismissal was substantially unfair. 
 
On review the judge reaffirmed the points he had made in Transnet and found the facts 
remarkably similar: The employee was on a final written warning for an earlier offence of 
drinking on duty; the employee was drunk on duty; the commissioner had found that the 
employer was under a “greater duty” to investigate the cause of the employee‟s drinking, without 
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specifying why or against what standard that duty was “greater”. There were two minor 
differences in this case. The first was that the employee‟s representative had pleaded that he 
was an alcoholic. The second was that the commissioner could find no proof that the employee 
was incapable of performing his duties. The claim that the employee was an alcoholic was 
scotched by him, as he had denied that he had a drinking problem. According to the court, the 
second claim was equally devoid of merit. Even if the employee had not been required to drive a 
forklift at the time, he had to interact with members of the public as a sales representative. That 
would have led to embarrassment for the company if he did so while swaying about, slurring his 
words, and viewing customers with bloodshot eyes. Yet of greatest importance was that the 
commissioner had ignored the fact that the employee has a final warning for drinking on duty.163 
The court confirmed the initial finding that the employee‟s dismissal was fair. 
 
Schedule 8 of the Code of Good Practice: Dismissal164 places an expectation on employers to 
use corrective and progressive discipline in dealing with the misconduct of employees. Although 
the commissioner had not gone as far as to direct the employee to “submit” to rehabilitation, he 
had nonetheless forced the company to accept him subject to a fresh final warning, while he 
had already been on one. The court found that the employee‟ offence was a fairly serious one 
and did not justify the extension of any final warning. The implication of this finding, as 
discussed by Grogan165 is that: 
“… [A]n employee‟s disciplinary record may be taken into account when considering  
whether the employee should be dismissed for a particular offence. This follows from the 
requirement that dismissal should be „progressive‟. An employee on a final warning for 
the same offence will normally be regarded as irredeemable, and dismissal will be 
justified if the employee commits a similar offence during the currency of the warning.” 
The court accordingly set aside both awards, and thereby confirming the initial finding of the 
employee‟s dismissal was fair.  
 
4.7 KEY LEARNINGS 
4.7.1 The thin line between misconduct and incapacity 
The relevance of the Transnet Freight Rail case lies in the fact that it encapsulates the tension 
between misconduct and incapacity cases when the issue at the core of the dispute is related to 
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alcohol abuse in the workplace. Misconduct cases involve a measure of culpability. This means 
in order for the offense to be considered misconduct, a fault on the part of the employee has to 
be proved. Alcoholism is a form of incapacity and must be treated as an incapacity dispute. The 
question in this case is: “Should alcohol abuse be treated as misconduct rather than incapacity 
in circumstances where the employee is not an alcoholic”? Alcohol abuse by a person who is 
not an alcoholic is simply what the term implies – excessive consumption by a person who is 
able to resist the temptation to have several more for the road than prudence dictated, and who 
well deserves the inevitable after effects of a binge.166 Whether a drinking spree amounts to 
misconduct, depends on the circumstances. Confirmed alcoholics cannot by definition help 
themselves. They suffer from a condition which make excessive drinking compulsive, although 
the effect is much the same. 
 
The Code of Good Practice: Dismissal167 specifically includes alcoholism as a form of incapacity  
and suggests that counseling and rehabilitation, may be appropriate measures to be undertaken 
by a company in assisting such employees. However, when an employee, who is not an 
alcoholic and does not claim to be one, reports for duty under the influence of alcohol, she will 
be guilty of misconduct. In this case the court found that the employee was not an alcoholic and 
that the misconduct she committed was reporting for work under the influence of alcohol, and 
rendering herself incapable of performing her duties. The court found that the employee who 
was not afflicted by alcoholism as a disease did not have to be subjected to rehabilitation or 
other requirements of the employees‟ wellness programme, and should be dealt with in terms of 
the provisions of the LRA regulating discipline for misconduct.  
 
The distinction between misconduct and incapacity is a direct result of the fact that it is now 
accepted in scientific and medical circles that alcoholism is a disease and that it should be 
treated as such. The court and bargaining councils have accepted this. In this regard states the 
following in Workplace Law:168  
“Special mention is made in the Code of Good Conduct: Dismissal of employees 
addicted to drugs and alcohol, in which cases the employer is enjoined to consider 
counseling and rehabilitation. The dividing line between addiction and mere 
drunkenness is sometimes blurred. An employee who reports for duty under the 
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influence of alcohol or drugs may be charged for misconduct. Whether such an 
employee should be considered for counseling or rehabilitation depends on the facts of 
each case. These steps are generally considered unnecessary if employees deny that 
they are addicted to drugs or alcohol, or that they were under the influence at the time. 
Rehabilitative steps need not be undertaken at the employer‟s expense, unless provision 
is made for them in a medical aid scheme.” 
An employee who is an alcoholic is not at fault for his behavior and cannot be blamed for the 
disease and the impact of his behavior. Discipline would be accordingly inappropriate in the 
circumstances. Once it is established that the employee is not an alcoholic, it must be 
determined whether finding him guilty of misconduct is fair and whether the sanction of 
dismissal is justified. This must be done applying the law relating to misconduct in the ordinary 
course. 
 
4.7.2 Sufficient evidence to prove intoxication 
The issue of when evidence is enough to prove intoxication in the workplace is of relevance in 
the Astore Africa case. The employee smelled of alcohol, his speech was slurred and had 
bloodshot eyes. A breathalyzer test was administered which proved positive. Despite all this 
evidence the commissioner stated that the employer failed to prove that the employee was 
incapable of driving. The following questions should be asked: “How much more evidence is 
needed to show that the consumption of alcohol impairs judgment, reflexes and reactions? 
What standards should employers apply to test whether or not an employee under the influence 
of alcohol is capable or incapable of performing certain duties? 
 
In Astore Africa the judge consulted the New Shorter Oxford Dictionary, and noted that the word 
„drunk‟ is defined as being “affected by alcohol in the body to such an extent that one is without 
full or proper control of one‟s faculties”. He then quoted from Mondi Paper169 in which the court 
held that slurred speech was not sufficient to prove intoxication, unless other possible causes, 
such as fatigue or speech impediments, is excluded: 
“[T]he evidence goes no further than to establish that the respondent had consumed 
alcohol or was smelling of alcohol at that time when the test was taken. The fact that his 
speech was slurred is in itself, not indicative of intoxication. It may be an indication of 
intoxication and it is one of the recognized methods of determining intoxication, but 
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unless one excludes any other possibilities such as tiredness or the fact that the person 
has the nature of a tendency to slur his speech, it is not in itself proof of intoxication.” 
The judge also quoted from an old common law case, Schneier and London Ltd v Bennettin 
which it was held that drunkenness “is a good ground for dismissal only if it is gross or its results 
is such as to cause inefficiency in or neglect of the master‟s work”. The key question asked by 
the court - was the employee unable to perform his duties because of the consumption of 
alcohol? According to the court the commissioner had correctly concluded that the evidence 
was insufficient to prove that he was unable to perform his duties. 
 
In following Monde Paper, however, the judge in Astore Africa overlooked a critical difference 
between the facts of that case and those before him. In Mondi Paper the employee concerned 
was charged for the offence of “drunkenness”. In Astore Africa the employee was charged and 
dismissed for “driving while under the influence of alcohol”. In Mondi Paper the employee 
concerned was a clerk, and the court found that the company‟s main witness had expressly 
acknowledged that a breathalyzer test is mere “part of the means in determining whether a 
person was, in fact, guilty of the misconduct of drunkenness”, and did not in itself indicate that 
the employee was drunk. 
 
Much seems to depend on how the charge is formulated. In Astore Africa, the employee was 
indeed charged with being “under the influence of alcohol‟ while driving a vehicle. Although 
drunkenness is a matter of degree, there may also be a degree of difference between saying 
that a person is under the influence of alcohol and saying that a person is drunk. The employer 
in Astore Africa may not have been able to prove that the driver was incapable of driving. Yet 
the company surely proved that it was legally impermissible for the employee to drive. That 
means that the employee was incapable of performing his work for as long as he remained in 
that condition. The court overlooked evidence that showed that the company was obliged to 
remove the driver from behind the wheel of one of its vehicles, and that was enough to make it 
vicariously liable for any accident that might have occurred while the driver was in that condition. 
The sufficiency of evidence to prove intoxication must be dealt with on a case to case basis.  
 
4.7.3 Does intoxication on duty inevitably justify dismissal? 
            In the Goodyear case the court found that the dismissal of the employee was unfair in the 
circumstances. The employee was awoken at his home five hours before the start of his shift 
and asked to work early because of absentee problems. At the time, he was sleeping off the 
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effects of a party. The employee was unfairly subjected to a ransom breathalyzer test when he 
arrived at work intoxicated. He had consumed alcohol at home but was unexpectedly 
summoned to work overtime due to staff shortages. The fact that the employee reported for duty 
under the influence of alcohol at a time of when he had a current written warning for the same 
form of misconduct strongly suggests that a dismissal was fair.  
 
The court acknowledges that the employee should not have been reported for duty under the 
influences of alcohol. However, the seriousness of the offence should have to be assessed in 
the light of the circumstances. The employee had been asked to work overtime during his free 
time. The employee was under pressure to comply with the request to work overtime. The 
influence of alcohol impaired the employee‟s judgment as to whether or not too decline or 
accept the invitation to work overtime. The court also found that the employee had done the 
company a favour by coming work early and had been subjected to “subtle pressure” to do so. 
In the light of the circumstances of this case as a whole, the court finds that the award of the 
commissioner to reinstate the employee was rational and justifiable. 
 
4.7.4 Intoxication as a matter of degree 
The Labour Appeal Court in Tanker Services noted that the employer‟s difficulty in proving the 
charge against the employee arose from the fact that intoxication was a matter of degree. The 
court held that the employee would only be under the influence of alcohol if he was no longer 
able to perform the tasks entrusted to him, and particularly the driving of a heavy vehicle wilts 
the skill expected of a sober person. In this regard Grogan170 notes the following: 
“Whether employees are unable to perform their work depends to some extent to its 
nature. In Tanker Services, the question was whether Mr. Magudulela‟s faculties have 
been impaired to the extent that he could no longer perform the skilled, technically, 
complex and highly responsible task of driving an extraordinary vehicle carrying a 
hazardous substance. Having found that he could not safely do so in his condition the 
court concluded that Magudulela‟s position amounted to an offence sufficient enough to 
warrant dismissal. 
The court concluded that the employee shown to have had his faculties impaired by the 
consumption of intoxicating liquor and so to have transgressed the disciplinary code that was 
grave enough to warrant dismissal. 
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The job function of the employee is also relevant to the effect of intoxication as a matter of 
degree. In Tanker Services the job was highly skilled, responsible and hazardous. Dismissal for 
a first offence in such cases is justified. In this case the job function of the employee is such that 
the misconduct was extremely dangerous and could result in death, injury or damage. The rule 
in this regard should be strictly applied to the company, its employees and the public. 
Commissioners, in weighing up the evidence before them, must have due regard for the 
importance of such a rule and its role in justifying the dismissal of an employee.  
 
From the above discussion the following issues can be accentuated: Firstly, it must be proved 
that the skills required of an employee to perform his job were impaired by the consumption of 
intoxicating liquor before a finding may be made that the employee was under the influence of 
liquor. Secondly, the nature of the job of the employee is of utmost importance to determine the 
sanction for the transgression. 
 
4.7.5 The test for fairness as it applies in dismissals for alcohol abuse 
In Builders Trade Depot the test of fairness, as it applies in dismissal for alcohol abuse, was 
considered and applied. In cases involving misconduct for reporting under the influence of 
alcohol a commissioner should, in determining the fairness of the dismissal, consider and weigh 
against each other, among other things, the following: 
 That the employee knew of the rule and was aware that breaching it could result in 
dismissal. 
 That the employee willfully committed the misconduct. 
 The nature and responsibilities of the employee‟s job function. 
 The basis for the employee‟s challenge to dismissal. 
 The importance of the rule breached. 
 The principles and necessary application of progressive discipline. 
 The importance of consistency. 
 The employee‟s disciplinary record, including the presence or lack of any relevant valid 
warnings of final written warnings that may be in effect. 
 The harm (or potential to bring harm) as a result of the misconduct. 
 
Dismissal is not a punishment. It is exercised by the employer of its contracted right to terminate 
the services of an employee to the latter‟s breach. The ultimate test is whether the continuation 
of the employment relationship had been rendered intolerable or whether the relationship of 
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trust between the employer and the employee had been broken. The interest of both employer 
and employee had to be taken into account. Just as employers could deter their employees 
from being dishonest by dismissing culprits, so could they be dismissed for acts involving moral 
turpitude. Working under the influence of alcohol or drugs is such an offence, especially where 
the work is inherently dangerous. In this regard, the arbitrator in NUMSA obo Davids/Bosal 
Africa (Pty) Ltd171 held as follows: 
“The test is, in my view, whether the consequences of a repetition of the misconduct 
(either by the same employee or by others) will adversely affect the operation of the 
employer‟s business, the safety of the workplace, and/or the employer‟s trading 
reputation”. 
In Builders Trade Depot the employee interacts with members of the public as a trade 
representative. His intoxicated behavior adversely affects the operation of the employer‟s 
business and the employer‟s trading reputation that contributes to the fairness of the dismissal. 
However, for a dismissal to be fair, the totality of circumstances must be taken into 
consideration. 
 
4.8 CONCLUSION 
It is evident from the cases discussed that it is difficult for the employer to deal with drug and 
alcohol abuse in the workplace. The onus rests on the employer to prove intoxication if it wishes 
to discipline employees for being impaired at work. Subjective observations as well as objective 
confirmations are important to prove intoxication of the employee. The discipline must be 
appropriate to the situation, depending on all relevant factors like: The length of service of the 
employee; past misconduct; previous discipline; the nature of the work; and the circumstances 
of the employee. 
 
What makes it more difficult for the employer, is to decide whether to discipline the employee for 
misconduct or incapacity because the dividing line between the two is not always clear. In terms 
of the Transnet and Builders Trade Depot judgments, employers are not obliged in each case of 
intoxication to investigate whether the employee is an alcoholic, or merely a social drinker. The 
onus rests on the employee to seek the employer‟s help if he/she has a drinking problem. The 
employer‟s obligation is to treat them as „incapacitated‟ arises only after they admit that they 
have a drinking problem. 
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The problem is that in many cases, like Astore Africa, the question whether the dismissed 
employee was addicted to alcohol or drugs are never considered. In such cases the employers 
are forced to reinstate employees who have shown once that they could not resist the urge to 
drink before or during work, and could be alcoholics. Yet it does not follow that every person 
who drinks or consumes illegal drugs is an alcoholic or an addict. Like drunkenness, alcoholism 
and addiction are matters of degree. Item 10 (3) of the Code remind employers that alcoholism 
and drug addiction are illnesses that may, where appropriate, be treated.  
 
The issue under discussion relates to conflicting and competing interests. The employer 
engages the services of an individual and in exchange for money expects certain duties to be 
fulfilled. The individual is not merely a labour unit and has the right to be fairly treated and 
compensated. The employee must fulfill certain reasonable and realistic operational 
requirements of the employer. If the employee is unable to fulfill these requirements, a dismissal 
can be warranted on the inherent issue facing the employee that renders him or her incapable 
of fulfilling the operational requirements of the employer. Although intoxication affects the 
operational needs of the employer, the needs of the company come second to the needs of the 
incapacitated employee. The employer must accommodate the needs of the incapacitated 
employee.                                                                              
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                                                       CHAPTER FIVE 
 
   CONCLUSION 
 
The abuse of alcohol and narcotic drugs in the workplace are one of the more serious problems 
currently facing South African labour law. Alcohol and drug abuse has serious consequences in 
the workplace on health, safety, staff relationships and productivity. It has a negative effect on 
the workplace due to absenteeism, increased use of medical benefits, workplace compensation 
claims, poor productivity, high job turnover, inter-personal conflict, injuries and damages to 
property. Labour costs for many companies amount to a sufficient portion of their total costs. 
Inefficiency and inflated costs as a result of intoxication therefore has a significant impact on the 
viability of companies. Many companies have prioritized the need to find ways to manage or 
curb alcohol and drug abuse. In South Africa a labour law imperative to act fairly toward 
employees is underpinned, by a constitutional right to fair labour practices.172 
 
Alcohol and drugs in the workplace are not a single, clear-cut disciplinary offence, although it 
may appear to be so. There is a range of situations in which alcohol may be involved in some 
way or another. Employers have a wide range of responses at their disposal, but, more often 
than not, the employer‟s disciplinary code will simply refer to an offence of „intoxication‟ or 
„drunkenness‟. The difference between these terms was discussed in this study. The disciplinary 
charges brought against an employee are phrased in terms usually relating to the employee‟s 
being under the influence of alcohol or drugs while at work. Yet other offences, such as being in 
possession of alcohol and drugs, or even having a certain blood-alcohol level, may also be used 
in this context.  
 
Every workplace should have a clear policy and procedure in place to identify substance abuse 
and substance dependence, as each involves separate considerations. The policy may contain 
an absolute prohibition of an employee being under the influence of alcohol or drugs at work, or 
requiring tests to establish the employee‟s blood or alcohol level. Testing should be subject to 
the safeguarding of employee interests (ie privacy, dignity, confidentiality) and fair labour 
practices while taking account of the employer‟s interest in maintaining discipline and ensuring 
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safety of the workplace. There is considerable uncertainty when an employee contemplates 
dismissing an employee for being under the influence of alcohol, such uncertainty usually 
relating to the issue of proof.  
 
The essential question about what evidence is necessary or sufficient to prove intoxication 
depends on how the charge was formulated. In Astore Africa173 the employer could not prove 
that the employee was incapable of driving but the company proved that the employee was 
incapable of performing his work as long as he was under the influence of alcohol. Many 
arbitrators have ruled the dismissal of employees unfair because, after discerning that an 
employee has been drinking, the employer failed to establish whether the employee was 
capable of working properly. The mere presence of alcohol in the bloodstream does not 
necessarily disqualify all employees from performing their tasks, or mean that they are unable to 
perform them. As to whether the employee was „under the influence‟ of the amount of alcohol in 
his bloodstream, the judge in Exactics-Pet (Pty) Ltd v Patelia NO & Others,174 found that the 
arbitrator ignoring the physical observations of the company‟s witnesses. The judge noted that 
all the physical observations as well as the breathalyzer test were sufficient to conclude that the 
employee was under the influence.  
 
The categorization of the dispute is vitally important because it will largely influence the way in 
which the dispute will be dealt with. South African labour law is very descriptive in terms of the 
substantive and procedural requirements of dismissals. Dismissals are largely split between 
those issues where there is culpability on the part of the employee and those where there is not 
any culpability. In culpability dismissals a misconduct approach is applicable and if there is no 
culpability incapacity or operational requirement process is suitable. Culpability however, needs 
to be proved and suspicions are not good enough to act substantively fair. The Code of good 
Practice: Dismissal175  provides guidance in terms of dealing with alcohol and drug abuse as 
incapacity. Substance abuse is addressed primarily through discipline while substance 
dependence or addiction is addressed primarily through appropriate accommodation. 
Affirmative action measures may be used to provide alcoholics and drug addicts with 
opportunities. This clearly shows that a greater duty exists in attempting to accommodate such 
employees. The problem is that in many cases, like Astore Africa,176 the question whether the 
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dismissed employee was addicted to alcohol or drugs, is never considered. In such cases the 
employer is forced to reinstate employees who could be alcoholics. 
 
It is important for an employer to consider factors like: is dismissal an appropriate sanction?; the 
nature of the misconduct; the nature of the charge; the role of disciplinary codes; 
misrepresentation of medical history and the seriousness of the misconduct, before choosing 
the appropriate sanction for alcohol and drug abuse in the workplace. 
 
The pertinent case law offers valuable information regarding the research problem. The thin line 
between treating alcohol and drug abuse as misconduct or incapacity is highlighted. It is clear 
how confusion can exist as to what route is the most appropriate to follow. In both instances it 
depends on the fact that it is now accepted in scientific and medical circles that alcoholism and 
drug addiction are diseases and should be treated as such. When an employee who is not an 
alcoholic and does not claim to be one, reports for duty under the influence of alcohol and 
drugs, he is guilty of misconduct. Employees may be dismissed if they consume alcohol or 
narcotic drugs to the point that they are unfit to perform their duties. The employer needs to 
assess at what point alcohol and drug abuse become intolerable based on its operational 
needs.  
 
The evidence required to prove that an employee has infringed a rule relating to consumption of 
alcohol or drugs depend on the offence with which the employee is charged. Case law. shows 
that the employee‟s difficulty to prove the charge against the employee arose from the fact that 
intoxication is a matter of degree. When the employer can prove that the employee‟s faculties 
were impaired by alcohol or drugs, the transgression is grave enough to warrant dismissal. 
Before dismissal the test of fairness, as it is applied in Builders trade Depot,177 must be taken 
into consideration. In the case of incapacity it is necessary for the employer to establish whether 
the employee can still perform. If an employee has reached such a state of physical or mental 
deterioration as a consequence of alcohol and drug dependence that the employee is unable to 
perform duties to the requisite standard under the employment contract, the employee 
repudiates the contract. In such circumstances the employer has the remedies available in 
common law to address the problem. Intoxication at work without justification constitutes an 
unfair labour practice by an employee in relation to the employer. 
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Recommendations 
 
The extent to which the employer can enforce discipline in the workplace is to a large extent 
dependent on the legitimacy and validity of its policy regulating alcohol and substance abuse. 
The employer must have a clear policy on the possession and use of alcohol and drugs at the 
workplace. It must also have a clear policy on being at work under the influence of drugs and 
alcohol. The employer must formulate the policy rules appropriately and apply those rules 
consistently. To prevent stigmatizing of addicted employees, employers may deal with the 
issues of testing, counseling, support and other relevant issues in a chronic policy rather than a 
self-standing alcohol and drug abuse policy. Employers can seek advice of organizations like 
the South African National Council on Alcoholism and Drug Addiction (SANCA) or Alcoholics 
Anonymous (AA) or similar organizations to gain advice and information on formulating a drug 
and alcohol policy. 
 
The employer will have to prove intoxication if it wishes to discipline employees for being 
impaired at work. It is generally considered that a breathalyzer or other testing instruments are 
not conclusive. Case law points to the conclusion that other evidence of proving intoxication is 
required. Testing instruments serves as confirmation of other evidence of intoxication, should be 
conducted fairly. Witnesses should be present for the employee and the employer, and 
preferably should sign a record of the outcome of the test. The employer must prove that the 
testing instruments are in good working order. The employer must also see to it that a trained 
person operates the instruments, if sophisticated. 
 
Fitness to perform work is an implied term in any employment contract. A special rule is not 
required in this regard. Intoxication, once proved, is therefore a contravention of this term. A 
defense to a charge of intoxication is construed ability to perform the job. Such a defense could 
be countered with a charge of consumption of intoxicants at work or breach of a specific rule 
provided it was known or should have been known to the accused employee. The authorized 
and correct consumption of medication that leads to an inability properly to perform work 
amounts to mitigation and not a defense.  
Charges for alcohol and drug abuse in the workplace can be diverse depending of the 
circumstances and should be tailored accordingly, such as intoxication, consumption or 
unauthorized possession or breach of a workplace rule. The severity of the sanction will depend 
on a number of factors, including the nature of the employer‟s operation, the nature of the 
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employee‟s job and the risks that attached to employees being under the influence of alcohol 
and drugs at work. Even where the disciplinary code provides for a dismissal, the penalty should 
not be rigidly applied. The employer must establish that the dismissal is reasonable.  
 
The employer must investigate whether the employee has a drug or alcohol dependency. If 
dependent, it must be treated as incapacity. The Code of Good Practice: Dismissal178 states that 
the degree of incapacity is relevant to the fairness of a dismissal. In cases of permanent 
incapacity, the employer is enjoined to ascertain the possibility of securing alternative 
employment, or adapting the duties of work circumstances of the employee to accommodate  
the employee‟s disability.179 In the case of temporary incapacity, the critical factor is its duration. 
The employer must investigate the cause of the incapacity. In the case of alcohol and drug 
abuse special steps need to be considered, such as counseling or rehabilitation. The employer 
must always investigate rehabilitation for dependency on intoxicants.  
 
The sanction must be suspended pending successful treatment. Failure of treatment or 
employee‟s lack of co-operation could warrant dismissal for incapacity. The dismissal of an 
employee who denied that he had a drinking or drug problem and who refused assistance for 
his problem, is fair. It is appropriate for the employer, when dealing with excessive absenteeism 
of an employee, to consider the employee‟s drinking problem. Serious consideration should be 
given to changing the culture of the working environment if it encourages or condones alcohol or 
drug abuse. Alcohol and drug education in the workplace is imperative for management, 
employees and union leadership. 
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